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ATLANTA FEDERAL RESERVE BANK UPHELD IN PAR 
COLLECTION DISPUTE 


There has been a decision on the merits in the case of American 
Bank & Trust Company vy. Federal Reserve Bank of Atlanta, involving 
the question of par collection by the defendant Federal Reserve Bank 
of checks drawn upon the plaintiff non-member, country banks. The 
decision of the United States District Court for the Northern District 
of Georgia, which is in favor of the Federal Reserve Bank, is pub- 
lished in full among the legal decisions in this issue. 

In May, 1921, the United States Supreme Court handed down an 
opinion in this case to the effect that if the plaintiff banks could 
establish the facts alleged in their complaint, they would be entitled 
to an injunction restraining the practices complained of. The court 
also decided that the Federal courts had jurisdiction of the matter. 

The case was sent back for argument on the merits to the Georgia 
District Court and that court now decides that the evidence submitted 
by the plaintiff banks does not entitle them to an injunction against 
the Federal Reserve Bank of Atlanta, except on one point. This 
point is that a Federal Reserve Bank has no right to include the 
name of a non-member bank on the par clearance list, without the con- 
sent of that bank, inasmuch as the appearance of a bank’s name on 
the par list might justify a conclusion that it agrees to remit at par. 
This is apparently an immaterial matter especially in view of the fact 
that the court finds no objection to including in the par clearance 
list ‘‘names of towns or cities, with a representation that the Federal 
Reserve Bank will undertake to collect at par checks drawn on any 
bank (member or non-member) in such town or city.’’ 

To sum up the rest of the decision, the court holds that the Fed- 
eral Reserve Banks have the power to collect any and all checks pay- 
able on presentation; that such checks must be collected at par; that 
if a drawee bank refuses to remit at par, the Federal Reserve Bank 
may adopt any proper instrumentality of collection; that the presenta- 
tion of two or more checks drawn on one bank is not unlawful and 


that the evidence is not sufficient to establish that the Federal Reserve 
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Bank of Atlanta has, with ulterior purpose, allowed checks to accu- 
mulate so as to present a large number of checks against a single 
bank over its counter at one time, or otherwise acted oppressively or 
illegally. 

The following is a brief interpretation of the opinion, prepared by 
Hollins N. Randolph, attorney for the Federal Reserve Bank of 
Atlanta: 


‘‘The decision is specifically to the effect that the Federal 
Reserve Banks have the right to publish a par clearance list, 
that is, a list of banks on which checks are drawn that will be 
collected at par by the Federal Reserve Banks. If any particu- 
lar non-member bank is not willing to have its name appear on 
such par list, the decision is to the effect that the name of any 
such bank must not be published on such list, but the name of 
the town or city in which such bank is located may be published 
on the list with the statement that the Federal Reserve Banks 
will undertake to collect at par all checks drawn on any bank, 
member or non-member, in such town or city. Judge Evans 
specifically finds that the Federal Reserve Bank of Atlanta was 
not inspired by any ulterior purpose to coerce or injure any 
non-member bank which refused to remit at par, and also spe- 
cifically finds that the Federal Reserve Bank of Atlanta had no 
intention, as charged by the bill of complaint, of accumulating 
checks upon country or non-member banks until they reached 
a large amount and then cause them to be presented for pay- 
ment over the counter, so as to compel the plaintiffs to maintain 
so much eash in their vaults as to drive them out of business as 
an alternative to agreeing to remit at par. Every single one 
of the allegations in the bill of the country banks, plaintiffs in 
the ease, to the effect that the Federal Reserve Bank of Atlanta 
had acted illegally or was exercising its rights so as to oppress 
or injure the country banks was found by Judge Evans not to 
be sustained by the evidence. 

‘‘The effect of the decision, therefore, is to sustain the posi- 
tion of the Federal Reserve Bank of Atlanta on all essential 
points involved in the case and amounts to a judicial vindica- 
tion of the acts of the officers and directors of the Federal Re- 
serve Bank of Atlanta in inaugurating their par clearance cam- 
paign.”’ 


SEER 


PAR COLLECTION IN OREGON 


A somewhat different result was reached by the United States 
District Court in Oregon, in the recent case of Brookings State Bank 
v. Federal Reserve Bank of San Francisco. 

The plaintiff in this ease was the Brookings State Bank of Brook- 
ings, Oregon, and the defendant, the Federal Reserve Bank of San 
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Francisco. The court’s opinion will be found among the legal deci- 
sions in this issue. The plaintiff bank refused to remit at par to the 
defendant Federal Reserve Bank for checks drawn upon it and sent 
to it for collection by the Federal Reserve Bank. 

The Federal Reserve Bank thereupon established an agent at 
Brookings for the purpose of presenting checks, drawn on the plainti‘f 
bank, over its counter and shipping the proceeds thereof to the de- 
fendant bank. It appears in the answer of the Federal Reserve Bank 
that it expended $1,915.32 in collecting over the plaintiff’s counter 
checks amounting to $102,850.33 during the year ending October 1, 
1921. 

This agent was subsequently withdrawn and the Federal Reserve 
Bank began to forward checks to the plaintiff indorsed: ‘‘For collee- 
tion only and remittance in full without deduction for exchange or 
collection charges.’’ These checks were returned unpaid and unpro- 
tested by the plaintiff bank and the Federal Reserve Bank passed 
them on to its correspondents, advising them in effect that the plaintiff 
bank had refused to pay the checks, and had not protested them, 
and that they must look to the plaintiff for protection. 

The plaintiff sued for an injunction restraining the Federal Re- 
serve Bank from continuing the practices complained of. 

It appears that in Oregon there is a custom among banks to 
remit at par for checks drawn upon them and sent directly to them 
for payment, that this method of presentment by mail is regarded as 
regular, and that refusal of payment is generally regarded as dishonor. 

It was held that the existence of this custom had no bearing on the 
rights of the plaintiff bank to charge exchange for making remittances. 

It was also held that the Federal Reserve Bank was acting within 
its authority in maintaining an agent at Brookings, for the purpose 
of making collections over the plaintiff’s counter, and in paying the 
expenses thereby incurred. 

But it was further held that the Federal Reserve Bank was at fault 
in two particulars; first, in attempting to impose the condition that 
the plaintiff bank remit at par, and second, in attempting to hold the 
plaintiff bank responsible for not having its own paper protested for 
non-payment. ‘‘I am persuaded,’’ said the court, ‘‘that the action of 
the defendant bank in adopting the methods pursued by it toward the 
plaintiff bank, and in persistently adhering to them, indicates most 
convincingly that it was for the purpose of coercing the latter bank 
into adopting the policy of the Reserve Bank to remit at par. Although 
the policy may be commercially sound, the plaintiff was entitled to 
pursue its own method, without being harassed and annoyed because it 
persisted in so doing.’’ 

A preliminary injunction was issued restraining the Federal Re- 
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serve Bank from sending letters to its clients, advising them that they 
must look to the plaintiff bank for their protection as to paper re- 
turned by the plaintiff without protest. 


EEEEEE 


PAR COLLECTION IN NORTH CAROLINA 


The litigation between the country banks of North Carolina and 
the Federal Reserve Bank of Richmond, involving the question of par 
collection, is being fought in the state courts. The case, which is 
known as Farmers & Merchants Bank of Monroe, North Carolina, v. 
Federal Reserve Bank of Richmond, was heard on the merits at a 
recent term of the Superior Court for Union County of North Caro- 
lina. After the argument, decision was reserved and up to the pres- 
ent time no decision has been rendered. 

The proceeding against the Federal Reserve Bank of Richmond 
differs somewhat from the Georgia case in that the Georgia banks seek 
to restrain the Federal Reserve Bank of Atlanta from collecting checks 
drawn upon them, except in the usual manner, whereas the North 
Carolina banks do not deny the right of the Federal Reserve Bank to 
collect checks drawn upon them, but seek an injunction restraining the 
Federal Reserve Bank from refusing to accept drafts drawn by them 
on their reserve deposits in payment of checks presented. 

The ground of the refusal was that the plaintiff banks, in making 
payment, deducted the exchange charges authorized by the North 
Carolina statute. 

The proceeding against the Federal Reserve Bank of Richmond 
was remanded to the state court by the United States District Court, 
Northern District of North Carolina, upon the motion of the plaintiff 
banks (274 Fed. Rep. 235). The motion was granted on the ground 
that it did not clearly appear that the amount in controversy, exclu- 
sive of interest and costs, exceeded $3,000, as required by § 24 of the 
Judicial Code. 

In granting the motion, the court pointed out that the defendant 
Federal Reserve Bank could not suffer by trying its case in the state 
court, because it could there present all of its defenses and, as a 
Federal question is involved, would be in a position to carry the case 
to the Supreme Court of the United States. 

On the question of jurisdiction, the court said: ‘‘Now, the plain- 
tiffs in this action ask only and solely that the defendant be restrained 
from publishing what the plaintiffs contend are false statements about 
the plaintiffs’ method of paying their checks. That is the real issue 
in this case and the real matter involved, although collaterally and in- 
directly the question of par clearance exchange charges by the plain- 














THE BANKING LAW JOURNAL 231 


tiff banks and the act of the Legislature of North Carolina author- 
izing the state banks to make exchange charges may be considered. 
The continuance of the publication of the alleged false statements may 
result in some pecuniary loss to the plaintiffs, but what that loss may 
be, or how it may come about, are purely speculative, and the court 
knows of no rule by which such damages, if any, could be reckoned in 
dollars and cents for the purpose of giving this court jurisdiction of 
this action. 

‘‘On the other hand, the court cannot see how any calculable 
money value ean accrue to the defendant by its continuance in the 
publication of the statements which the plaintiffs allege to be false. 
Neither can the court ascertain the loss in money, if any, which the 
defendant will suifer should it be restrained from the publication of 
the statements referred to. Certainly the money value involved, if any, 
is too hazy, indefinite and speculative for the court to base so im- 
portant a jurisdictional finding upon.’’ 


SEER 


LIABILITY OF BANK TO DEPOSITOR FOR STOLEN BONDS 


On January 13, 1920, the vault of the First Nationa) Bank of 
Pleasantville, Iowa, was broken into and robbed by burglars. The 
bank is the defendant in the ease of Kubli v. First National Bank, re- 
cently decided by the Supreme Court of Iowa, and published among 
the legal decisions in this issue. 

Among the loot obtained by the burglars were Liberty Bonds of the 
par value of $1,700, belonging to the plaintiff, Kubli, which had been 
left with the bank for safe-keeping. 

The question presented was whether, under the circumstances, 
which will be found set forth in detail below, the bank was liable to 
the plaintiff for the value of his bonds. This question is one which 
has been presented to the courts of several other jurisdictions, since 
the banks throughout the country began to accommodate their patrons 
by receiving Liberty Bonds for safe-keeping. In the present instance 
the trial court directed the jury to return a verdict in favor of the 
bank. On this appeal the judgment was reversed and a new trial was 
ordered. 

In the opinion, the vault is described as follows: ‘‘The vault was 
not burglar-proof, being made of brick, with a door faced with a 
quarter inch of steel and fastened with a combination lock. Inside the 
vault was a steel money safe or chest, with a screw type of door some 
six inches in thickness, and secured by time lock.’* 

Certain bonds, among which were those belonging to the plaintitf, 
were kept in a filing case, inside the vault, but outside of the steel 
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safe. Other bonds, among which were some belonging to the bank it- 
self, were kept in the steel safe. 

It appeared that the burglars gained access to the vault by burn- 
ing out the lock upon the vault door. The filing ease was rifled, but 
the safe was not broken into and the money and securities kept therein 
were undisturbed. 

Upon the trial, the plaintiff offered to prove that, prior to the date 
of the robbery, the bank published the following advertisement in a 
local newspaper : 


‘The First National Bank Bond Service. Should you find 
it necessary to dispose of your Liberty Bonds, we will pay you 
the current market price, paying you cash therefor. Or, if you 
clesire to leave your bonds with us for safe-keeping, we will issue 
you a receipt for them and assume full responsibility. If you 
have registered bonds to dispose of, remember we are the only 
‘bank in town that can certify your signature on same. Cash 
paid for your matured coupons on presentation. Yours for 
service in any of your bond transactions. We pay you five per 
cent. on time deposits. The First National Bank. ‘Always.’ ’’ 


The admission of this notice as evidence was objected to on behalf 
of the bank and the court excluded it. The exclusion of this bit of 
evidence was one of the grounds upon which the Appellate Court re- 
versed the judgment and ordered a new trial. Such exclusion was held 
erroneous, because the advertisement was a material circumstance, 
tending to show that the bank was acting as a depository of bonds and 
soliciting business of that character. 

On behalf of the bank, it was contended that the bank was a 
gratuitous bailee and, therefore, not held to the same high standard 
of care, exacted of one who serves as bailee for hire. On this point 
it was held that the fact that the bank received no direct payment, 
for receiving the bonds for safe-keeping, did not indicate that it was 
a gratuitous bailee. The taking of such deposits by a bank for its 
customers was regarded by the court as a transaction of mutual ad- 
vantage to both bank and customer, and not solely a matter of 
mere accommodation to the customer. 

But even assuming that the bank could, under the circumstances, 
be regarded as a gratuitous bailee, the court pointed out that it 
would still have been possible for the jury to have found the bank 
guilty of negligence, so as to render it liable for the loss of the 
bonds. The rule is that a gratuitous bailee must exercise that care 
over property deposited for safe-keeping, which business men of 
prudence would exercise toward their own property of similar char- 
acter in like circumstances. 

In reversing the judgment and granting a new trial, the court 
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said: ‘‘Under the evidence, even that of defendant itself, the jury 
would have been authorized to find that it did not use the care in 
keeping the plaintiff’s bonds which it habitually used in the care 
of its own property of similar kind. It is a significant fact that, 
while carefully securing the safety of its own bonds in the steel 
chest, and thereby foiling the robbers and saving itself against the 
loss of a dollar, it left the bonds which it held in bailment outside 
the chest unprotected, except by the comparatively flimsy brick wall 
of the vault, which offered no effective resistance to enterprising 
burglars. We do not for a moment intimate any complicity of the 
bank or its officers in the crime committed, but we think it too 
clear for serious argument that the question whether the bank, act- 
ing by its officers and agents, exercised the care reasonably required 
of it to preserve the deposit placed in its keeping, was a question 
of fact for the jury, and not of law for the court.’’ 

The total amount stolen from the bank’s vault has been estimated 
at between $40,000 and $75,000. The bank’s liability for property 
belonging to other customers will, of course, depend on the outcome 
of the present litigation. The bank is entitled to file a petition for 
rehearing within 60 days after the date of the opinion and, at the 
present time, it is understood that such a petition will be filed. 


EEE 


WISCONSIN STATE BANKING DEPARTMENT WARNS 
AGAINST BOND ROBBERIES 


In a bulletin, dated February 21, sent out by Marshall Cousins, 
Commissioner of Banking for the State of Wisconsin, attention is 
called to the large number of bank robberies, wherein Liberty Bonds 
and other securities belonging to customers of the bank have been 
stolen. 

Among other things, the bulletin recommends that a non-nego- 
tiable receipt be given for property received for safe-keeping, con- 
taining a provision that the bank does not agree to return the iden- 
tical bonds deposited, but bonds of the same issue and par value, and 
further providing that the bank will give the property ‘‘the ordi- 
nary care given special deposits of this character, but beyond that, 
will assume no further liability for loss by fire, theft, burglary or 
other casualty.’’ 

The bulletin calls particular attention to the decision of the 
Supreme Court of North Carolina in Trustees of Elon College v. 
Elon Banking & Trust Company, published in the January issue 
of the Banking Law Journal, pages 5 to 17, involving a similar 
question of bank liability. 
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The practice of sending property left with. banks for safe-keeping 
to the city correspondents of the banks is approved in the following 
language: 


“‘TIt is recommended that banks keep in their own vaults 
only a nominal amount of Government bonds, and that the 
others be sent by them to their city correspondents for safe- 
keeping. This should apply not only to the bonds owned by 
the banks, but to the bonds left with them for safe-keeping. 
A complete record fully describing all bonds sent to city 
correspondents should be kept, and a distinct list of those 
belonging to the bank and those sent for safe-keeping is to 
be kept. The city correspondent will give a receipt showing 
the nature of the deposit with them. The custom of a few 
banks of renting a safe deposit box in a city bank and there 
depositing their bonds is not approved, in that it necessi- 
tates a special trip by an examiner to that city accompanied 
by an officer of the bank for the purpose of verifying such 
bonds. This will be regarded as a special service and banks 
charged with the cost of these trips.’’ 


TRADE ACCEPTANCE IS A NEGOTIABLE DRAFT 


A bona fide holder of a draft or bill of exchange, accepted by the 
drawee and indorsed by the payee, and purchased for value before 
maturity, is protected against a defense interposed by the acceptor to 
the effect that the draft or bill of exchange was given without consid- 
eration. 

This rule, which applies to all negotiable paper, applies equally to 
that class of instruments which is known as ‘‘trade acceptances.’’ 

The words ‘‘trade acceptance’’ appearing on the face of a draft 
and the further words ‘‘this obligation of the acceptor arises out of 
the purchase of goods from the drawer’’ raise no doubt as to the 
negotiable character of the instrument in which they appear. In fact, 
it was held by the Court of Appeals of Georgia in Ennis v. Coshocton 
National Bank, 108 S. E. Rep. 811, that such words emphasize the 
negotiable character of the instrument. 

In holding that a trade acceptance comes within the definition of a 
draft, the court said: 

‘*A draft is an open letter of request from, and an order by, one 
person on another to pay a sum of money therein mentioned to a third 
person, on demand or at a future time therein specified. <A ‘draft’ at 
the present day is the common term for all bills of exchange. The 
words ‘draft’ and ‘bill of exchange’ are used indiscriminately.’ 
3 Words and Phrases, First Series, p. 2196. The fact that a paper in 
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the above form, aecepted by the person on whom it is drawn, is called 
a ‘trade acceptance’ does not affect its character as a draft or bill of 
exchange. Whatever it may be called, it is in fact and law a nego- 
tiable instrument, and, as such, is protected in the hands of a bona fide 
holder for value, who purchased it before it was due and. without 
notice of any defect or defense by the maker, acceptor, or indorser, 
except as to the defenses expressly allowed by the statute.’’ 


TELEGRAM BY DRAWEE BANK SAYING “CHECK IS GOOD 
TODAY” 


In this issue there is published a decision of the Court of Civil 
Appeals of Texas, involving the effect of an exchange of telegrams 
between two banks, concerning a check drawn by one of the banks 
and held by the other for collection. The case referred to is San 
Antonio National Bank y. Conn. 

The payee of a draft, drawn by a cattle company on the defend- 
ant bank in San Antonio, delivered it for collection to a bank at 
Kirbyville, Texas. The latter bank sent a telegram to the drawee 
stating: 


‘“‘We have for collection on you Ward Cattle & Pasture 
Co. draft for five thousand dollars in favor of R. C. Conn. 
Will you pay same?’’ 


To this the drawee bank answered by wire: 


““Check of Ward Cattle & Pasture Co. five thousand dol- 
lars is good today.”’ 


Shortly after the reply telegram was sent, a receiver for the 
drawer corporation was appointed. At the time the corporation was 
heavily indebted to the defendant bank and the bank thereupon 
applied the entire deposit to this indebtedness. And when the draft 
was presented payment was refused. 

Transactions of this character have frequently been the subject 
of litigation. In cases decided in other states, involving such a 
transaction, the question to which the courts have given their atten- 
tion was whether or not the exchange of telegrams constituted: a 
certification. It has been uniformly held that if the telegram to the 
drawee reads, in effect, ‘‘Will you pay’’ a certain check and the 
answer is, in effect, ‘‘We will pay,’’ there is a certification and the 
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drawee bank is liable. On the other hand, it is held that, no 
matter what the form of the inquiry, if the answer is to the effect 
that the check is good, or does not contain an explicit promise to 
pay, there is no certification. 

In the present case, no reference to certification is made. But 
the court holds that the defendant’s telegram did not constitute a 
promise to pay, which means practically the same thing. “At least, 
the result is the same, for, as it appears, the bank was held entitled 
_ to apply the deposit to its claim against the depositor and not in 

any way liable on the check. 

The following quotation from the court’s opinion is interesting: 
‘“‘The wire to appellant was notice that the Kirbyville Bank held 
the draft simply for collection, and wanted the appellant to answer 
if it would pay the same, no time being specified, but the presump- 
tion is that it meant would it be paid upon presentation. The San 
Antonio National Bank did not answer the question in the af- 
firmative, that it would then or thereafter pay it, but simply said 
it ‘is good today’, from which the Kirbyville Bank should have in- 
ferred and understood that it meant it must be presented ‘today’ 
and no other day. It gave information upon which a wise bank 
should have acted.’’ 

The suggestion herein contained is this: The holder of a check, 
who wishes to find out whether or not it will be paid, should wire 
the drawee, asking if the check will be paid. And he should insist 
on a direct answer, one way or the other, to that question. He 
should realize that the statement that the check is good means noth- 
ing so far as the drawee’s liability is concerned. On the other 
hand, a drawee bank, which does not wish to have its telegram 
construed as a certification, should avoid the use of the words, 
‘*We will pay’’ and simply say the check is now good. 

It was further held that the plaintiff was not entitled to recover on 
the theory that the draft constituted an assignment. While a draft 
or check, drawn on a bank does not ordinarily operate as an assign- 
ment in favor of the payee, it can so operate where it appears that 
the parties intend an assignment. But the only thing that appeared 
in this case, indicating an assignment, was a possible secret intention 
on the part of the drawer to assign, which intention was not com- 
municated to the payee. This, it was held, was insufficient to show 
an assignment. 





Banking Decisi 
In this department are published each month all of the important decisions of the 
Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


LIABILITY OF BANK TO DEPOSITOR FOR 
STOLEN BONDS 


Kubli v. First National Bank of Pleasantville, Supreme Court of Iowa. 
186 N. W. Rep. 421. 


The plaintiff left Liberty Bonds with the defendant bank for 
safe-keeping. The bonds were placed in a filing case, within the 
bank’s vault. Burglars broke into the vault and stole the bonds. 
There was a steel safe within the vault, which contained bonds be- 
longing to the bank. This safe was not broken into. In an action 
by the plaintiff against the bank, to recover the value of the bonds, 
it was held that the bank was not a gratuitous bailee. But even 
if it was a gratuitous bailee, it was bound to exercise such care in 
keeping the bonds as it would exercise in keeping its own property 
of like value in similar cireumstaneces. A verdict in favor of the 
bank, which the trial court directed the jury to find, was reversed 
and a new trial was ordered. 


Action at law to recover from defendant a sum of money alleged 
to have been paid to or deposited with defendant for the purchase of 
Liberty Bonds, or to recover the value of the bonds which defendant 
undertook to purchase on plaintiff’s account. The material facts are 
stated in the opinion. There was a trial to a jury, at the close of 
which verdict was directed and judgment entered in favor of defend- 
ant, and plaintiff appeals. Reversed. 

W. H. Lyon, of Knoxville, and R. J. Bannister, of Des Moines, 
for appellant. 

Vander Ploeg & Johnson, of Knoxville, for appellee. 


WEAVER, J.—The petition states that in the years 1918 and 
1919, plaintiff subscribed and paid to the defendant bank the sum of 
$1,711.25 for Liberty Bonds of the United States of the face value of 
$1,700. It is further alleged that since said payment of deposit plain- 

NOTE—For similar decisions see Banking Law Journal Digest (Second 


Edition) § 315. 
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tiff has demanded from defendant a delivery of the bonds so sub- 
scribed for, or a return of the money paid for that purpose, but de- 
fendant has failed and neglected to comply with said demand, assert- 
ing that it did in fact purchase the bonds and hold them for plaintiff, 
but that the same have been lost or stolen. It is further alleged that if 
defendant did in fact purchase and receive the bonds, defendant did 
not advise him of that fact until after the alleged loss of the bonds, 
and if such bonds were in fact so procured defendant retained the 
possession thereof at its own risk, and if lost the loss occurred through 
the negligence of the defendant. Plaintiff still further alleges that the 
bank held itself out to the plaintiff and to the public as a safe and 
secure depository, and represented to plaintiff that the deposit with it 
of said bonds was fully covered by insurance; that defendant adver- 
tised to its customers through the public press, inviting the owners of 
bonds to leave them for safe-keeping with the bank, which could as- 
sume responsibility therefor; and that plaintiff, relying upon said 
representations and promises, was thereby induced to allow said bonds 
to remain in the custody of the bank. 

Answering said claim, the defendant admits that it took the plain- 
tiff’s subscription for said bonds and received the money therefor, and 
thereafter in due time notified plaintiff of the receipt of the bonds, and 
offered to deliver the same to him, but at his request they were left in 
the possession of the bank. It is further alleged that on the night of 
January 13, 1920, the bank was entered by burglars, by whom the 
vault was broken open and the bonds belonging to the plaintiff were 
stolen and carried away, and have never been recovered. 

On the trial below the fact that plaintiff did subscribe for Liberty 
Bonds to the face value of $1,700 through the defendant bank, of 
which he was a customer, was admitted. It was further conceded that 
he paid the bank therefor in full. As a witness, plaintiff testified 
that the money so paid was never returned to him, nor were the bonds 
ever delivered or tendered him. The testimony on part of the de- 
fense was to the effect that, having received the bonds on plaintiff’s 
account, it exhibited them and offered to deliver them to him, and at 
his request they were allowed to remain in the bank. The defendant’s 
evidence further tended to show that the final payment for the bonds 
was made about April 11, 1919. The bonds were thereafter placed and 
kept in a filing case in the bank vault. The vault was not burglar 
proof, being made of brick, with a door faced with a quarter inch of 
steel and fastened with a combination lock. Inside the vault was a 
steel money safe or chest, with a screw type of door some six inches 
in thickness, and secured by time lock. Certain bonds, among which 
it is claimed were those belonging to plaintiff, were kept in a filing 
case inside the vault, but outside of the steel safe. Other bonds, be- 
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longing to the bank itself, and some belonging to customers, were kept 
in the steel safe. The evidence further tends to show that the bank 
received and cared for bonds belonging to its customers, and that on 
October 23, 1919, it published in the local newspapers an advertise- 
ment reading as follows: 


‘The First National Bank Bond Service. Should you find it 
necessary to dispose of your Liberty Bonds, we will pay you the ecur- 
rent market price, paying you cash therefor. Or, if you desire to 
leave your bonds with us for safe-keeping, we will issue you a receipt 
for them and assume full responsibility. If you have registered bonds 
to dispose of, remember we are the only bank in town that can certify 
your signature on same. Cash paid for your matured coupons on 
presentation. Yours for service in any of your bond transactions. We 
pay you five per cent. on time deposits. The First National Bank. 
‘Always.’ ”’ . 


The trial court excluded this evidence on the objection of the de- 
fendant, a ruling to which we shall again refer. 

Concerning the alleged burglary and loss of the bonds, defendant’s 
showing was to the effect that on the night of January 13, 1920, the 
bank. was entered by persons unknown, who gained access to the 
vault by burning out the lock upon the vault door, and stole there- 
from the bonds. or part of the bonds, including those belonging to 
plaintiff. The bonds so stolen were those kept in the filing case in the 
vault outside of the steel safe. The safe was not broken open, and 
none of the money or securities kept therein were lost or disturbed. 
In cleaning up the bank after the burglary, bonds were discovered 
which appear to have been overlooked by the burglars to the amount 
of $8,000. The bank itself lost no bonds. 

As above noted, the plaintiff offered in evidence the defendant’s 
advertised offer of safe-keeping for Liberty Bonds, but defendant’s 
objection thereto was sustained, and error is assigned upon that ruling. 
Plaintiff further offered to prove the cashier’s statement to one 
Butcher, having bonds in the bank, that the bank’s vault was burglar- 
proof and fireproof and was insured to a large amount. This was also 
excluded. At the close of the evidence, defendant moved for a di- 
rected verdict in its favor. The grounds assigned for the motion are 
varying forms of the single proposition that the evidence in the case 
is insufficient to sustain a verdict for the plaintiff. The motion was 
sustained, and verdict returned as directed. Judgment entered ac- 
cordingly, and plaintiff appeals. 

Under the issues joined and upon the conceded fact that defendant 
did receive the plaintiff’s money for the purchase of the bonds, and did 
in fact hold the bonds in its possession for plaintiff’s use or benefit, 
and that when a delivery or return of the bonds to the plaintiff was 
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demanded defendant did not and could not comply with such demand 
on the plea that said securities had been lost or stolen, the burden was 
upon it to show, net only the alleged loss, but also that such loss had 
oceurred under circumstances which relieved it from liability. Sher- 
wood v. Bank, 131 Iowa 532, 109 N. W. 9; Hunter v. Ricke, 127 Iowa 
111, 102 N. W. 826; Miller v. Miloslowsky, 153 lowa 137, 133 N. W. 
357; Funkhouser v. Wagner, 62 Ill. 59; Davis v. Tribune, 70 Minn. 
95, 72 N. W. 808; Baehr v. Downey, 133 Mich. 163, 94 N. W. 750, 
103 Am. St. Rep. 444; Nutt v. Davidson, 54 Colo. 588, 131 Pac. 390, 44 
L. R. A. (N. 8S.) 1170; and see cases cited in note 88, 6 C. J. 1168, 
1169. It is true that when this burden has been met by a showing suf- 
ficient to rebut the presumption of negligence arising from the failure 
to redeliver the subject of the bailment, the burden of proving negli- 
gence is upon the bailor, and if there be no other fact or cireum- 
stance shown from which the jury may properly find a want of due 
eare by the bailee, there can be no recovery. Hunter v. Ricke, 127 
Towa 111, 102 N. W. 826. In the cited case this ruling was applied 
because it appeared that plaintiff ‘‘relied solely’? upon the presump- 
tion; but the court was there careful to point out that a plaintiff 
may still recover if he goes farther and ‘‘either disproves the asserted 
eause of loss or make it appear that a want of ordinary care on part 
of the appellee co-operated with such destroying cause.’’ In the case 
now before us, the plaintiff does not rely solely upon the presumption 
arising from defendant’s failure to redeliver the bonds, but offers evi- 
dence of facts and circumstances tending to show want of due care by 
the bailee, and it is his contention that the evidence as a whole, when 
given its most favorable construction in support of his claim, presents 
a question of fact upon which he was entitled to go to the jury. A 
eareful review of the entire record forces us to the conclusion that ap- 
pellant’s assignment of error upon the ruling of the court at this 
point, sustaining the defendant’s demand for a directed verdict, is 
well taken, and that the motion should have been denied. That the 
ease even as made and relied upon by defendant is one between bailor 
and bailee cannot be doubted. We shall not take time for any pro- 
longed discussion upon the classification of bailments. There is no 
presumption that this bailment was gratuitous, and there is no evi- 
dence on that subject unless it be an inference drawn from some of 
the testimony that nothing was said between the parties upon the mat- 
ter of compensation. If any inference upon the subject is to be in- 
dulged in, it may well be of the character spoken of by us in the 
Sherwood Case, where it is said that— 


‘An institution whose avowed object is to make money cannot be 
assumed to pursue the business of receiving such deposits save for 
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some anticipated advantage to itself and the drawing or retaining a 
paying business furnishes as good a reason as though direct compen- 
sation were required.’’ 


In other words, the taking and holding of such deposits by a bank 
for its customers is a transaction to the mutual advantage of the bailor 
and bailee, and not solely a matter of mere accommodation to the 
former. For the purposes of this appeal, however, we will assume that 
the bailment may be treated as gratuitous. Even so, the concession 
does not advance us beyond the threshold of the case. A gratuitous 
bailee, receiving into his possession the valuable property of another 
for safe-keeping, enters into a contract relation with the bailor; a re- 
lation by which he becomes charged with an enforceable obligation for 
the benefit of the latter. The fact that there is no payment provided 
or promised for the service so rendered is a material circumstance 
as bearing upon the amount and kind of care which he is bound to 
give to the thing bailed; but it does not operate as an absolution from 
all liability on his part. Under the earlier authorities this branch of 
the law became complicated and not a little obscured by learned and 
hair-splitting distinctions by which the care required at the hands of a 
bailee was ‘‘slight’’ or ‘‘ordinary’’ or ‘*‘great’’ and the negligence for 
which he might be held was ‘‘slight,’’ ‘‘ordinary,’’ or ‘‘gross,’’ ac- 
cording to varying circumstances. These ancient rules and distinctions 
still survive in some jurisdictions, but with a manifest tendency to a 
relaxation in technical strictness of application, In this state we have 
refused to recognize the so-called ‘‘degrees’’ of care and negligence. 
All ‘‘due eare’’ is reasonable care, and, conversely, ‘‘reasonable care’’ 
is due care. The inquiry in the case of a bailment involves considera- 
tion of the nature and character of the thing bailed; the measures ordi- 
narily employed for its protection and preservation; the care which 
the ordinary or average person is accustomed to exercise in caring for 
his own property of like nature and value; the compensation or ab- 
sence of compensation received or to be received for the service, and 
all the other material facts from which the impartial trier of facts may 
reach a just and fair answer to the inquiry whether the bailee has 
taken that care of the thing intrusted to him which may reasonably 
be demanded of him. It is well settled in law, as well as in the minds 
of all just men, that the bailee serving without compensation should 
not be held to that high standard of requirement which may reason- 
ably be insisted upon as against one who serves for hire, and, if with- 
out negligence or wrong on his part the thing bailed is lost or de- 
stroyed, he is relieved from responsibility. There is, however, a rea- 
sonably well-defined rule by which to test or measure the extent of his 
duty and liability to the bailor. In Sherwood v. Bank, 131 Iowa 536, 





242 THE BANKING LAW JOURNAL 


109 N. W. 9, where the defense, as in this case, was based on the 
theory that the bank was at most a gratuitous bailee, we said: 


‘‘Conceding the deposit to have been gratuitous, we inquire what 
is the duty of a bank in care of bonds or other papers deposited for 
safe-keeping? No one would contend that it should be held as an 
insurer. On the other hand, such papers are left with banks because 
of their special facilities for safely keeping them. Their duty is to be 
measured somewhat by their situation, and it is exacting none too 
much to require that banks accustomed to keep such deposits exercise 
that care which business men of prudence would exercise in keeping 
property of like value in like cireumstances.’’ 


The Massachusetts court says that— 


‘*Every one, who receives the goods of another in deposit, impliedly 
stipulates that he will take some degree of care of it. The degree of 
eare, which is necessary to avoid the imputation of bad faith, is meas- 
ured by the carefulness which the depositary uses toward his own 
property of a similar kind.’’ Altman v. Aronson, 231 Mass. 588, 231 
N. E. 505, 4 A. L. R. 1185. . 


And again in the same case the court says: 


** <The duty which the law imposes on gratuitous bailees is that the 


bailee shall act in good faith,’ that is, he shall use the degree of care 
in the performance of the undertaking which is measured by the 
earefulness which the depositary uses toward his own property of 
similar kind, under like cireumstances.’’ 


The same holding is repeated by the same court. Rubin v. Huhn, 
229 Mass. 126, 118 N. E. 290, 4 A. L. R. 1190. See, also, Bank v. 
Affholter, 140 Ark. 480, 215 S. W. 648; Boyden v. Bank, 65 N. C. 
13; Bank v. Graham, 79 Pa. 106, 21 Am. Rep. 49. 

Quite in point also is the statement of the rule by the Vermont 
court in Whitney v. Bank, 55 Vt. 155, 45 Am. Rep. 598, that the duty 
of the bailee in such case required it to keep the bonds in good faith 
within its safe under all the safeguards afforded to like property of 
its own. 

It would be a very violent departure from this rule for us to hold 
as a matter of law that the claim of plaintiff in this case has no 
foundation except the presumption which attaches to its failure to 
redeliver the bonds on demand or to further hold as a matter of law 
that such presumption has been successfully rebutted. (Under the 
evidence, even that of defendant itself, the jury would have been 
authorized to find that it did not use the care in keeping the plain- 
tiff’s bonds which it habitually used in the care of its own property 
of similar kind. It is a significant fact that, while carefully securing 
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the safety of its own bonds in the steel chest, and thereby foiling the 
robbers and saving itself against the loss of a dollar, it left the bonds 
which it held in bailment outside the chest unprotected, except by the 
comparatively flimsy brick wall of the vault, which offered no effective 
resistance to enterprising burglars. We do not for a moment intimate 
any complicity of the bank or its officers in the crime committed, but 
we think it too clear for serious argument that the question whether 
the bank, acting by its officers and agents, exercised the care reason- 
ably required of it to preserve the deposit placed in its keeping, was 
a question of fact for the jury, and not of law for the court.) Pres- 
ton v. Prather, 137 U. S. 604, 11 Sup. Ct. 162, 34 L. Ed. 788; Bank v. 
Affholter, 140 Ark. 480, 215 S. W. 648; Skelley v. Kahn, 17 Ill. 170. 

II. We are disposed also to hold that the court erred in ruling 
out the evidence relating to the advertised offer of the bank to receive 
such deposits. We so hold, not because the advertised offer affords in 
itself any right of action to the plaintiff, but it is quite material cir- 
cumstance tending to show that the bank was acting as a depository 
of bonds and soliciting business of that kind and that the taking or 
holding of plaintiff’s bonds was not an isolated or exceptional instance 
outside of its ordinary line of business. 

As what we have already said necessitates a reversal of the judg- 
ment below and a remand of the case for new trial, we pass other 
questions argued by counsel without discussion. The judgment ap- 
pealed from is reversed, and new trial ordered. 

Reversed. 


SAVINGS BANK DIVIDENDS 


In re Mercer et al., New York Surrogate’s Court, Kings County. 192 
N. Y. Supp. 317. 


Amounts credited on savings bank accounts, though commonly 
called interest, are dividends and not interest. Where they are 
credited after the death of the depositor, they do not constitute 
part of his estate, but are payable as income to those to whom the 
testator bequeathed the income of the property by his will. 


In the matter of the petition of George Mercer and another to 
settle their account as executors and trustees under the last will of 
Warren Snyder, deceased. Settlement of accounts ordered. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1179. 
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Charles Coleman Miller, of New York City, for petitioners. 
Edward J. Flanagan, of Brooklyn, special guardian. 


WINGATE, S.—The decedent died June 27, 1919, a depositor in 
14 savings banks. On July 1, 1919, dividends were credited to the ac- 
counts standing in his name. The sums thus eredited, though com- 
monly so called, are not interest—which is compensation paid by a 
borrower of money to the lender for its use—and are not apportion- 
able between principal and income. They are dividends derived from 
earnings, and are payable to the depositor only if declared by the 
trustees of the banks, and then only if the deposits are not withdrawn 
prior to the close of the period for which they are declared. In the 
case at bar this period closed June 30, 1919. 

The right to participate in these dividend distributions did not ac- 
erue to the decedent in his lifetime, and when eredited or paid after 
his death they form no part of the principal of his estate. They are 
the product or produce of his estate, arising during its administration, 
and are payable as income to those to whom by his will the testator 
bequeathed the income of the property of which he died possessed. 

Settle decree accordingly. 


STATUTE OF LIMITATIONS IN ACTION 
AGAINST INDORSER 


Colley v. Rowan, Supreme Court of Colorado. 203 Pac. Rep. 669. 


The defendant indorsed a note several months after the deliv- 
ery of the note by the maker to-the payee. The holder of the note 
brought action against the indorser. This action was commenced 
more than six years after the date of the note, but less than six 
years after the date of the indorsement. It was held that the 
action was not barred by the six years statute of limitations. The 
indorsement constituted a new contract and the statutory period 
did not begin to run until after the date of the indorsement. 


Suit by F. L. Colley against Andy Rowan. Judgment of dismissal, 
and plaintiff brings error. Reversed. 
A. M. Gooding, of Steamboat Springs, for plaintiff in error. 


TELLER, J.—Plaintiff in error brought suit against the defendant 
in error upon a promissory note upon which the latter was an in- 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1003. 
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dorser. The note was due June 14, 1913. The complaint alleged that 
Rowan indorsed the note on September 1, 1914. Suit was begun 
March 13, 1920. The defendant Rowan demurred to the complaint on 
the ground that it did not state facts sufficient to constitute a cause 
of action against the defendant, and that it showed upon its face that 
the cause of action had accrued more than six years before the com- 
mencement of this suit. The court sustained the demurrer, and the 
cause is now before us on error to the judgment dismissing the action. 

It is assigned as error that the court sustained the demurrer upon 
the ground that the statute of limitations had run in favor of the de- 
fendant. It appears that the court was of the opinion that the run- 
ning of the statute canceled the debt and extinguished the note. That 
such is not the fact is so well settled as not to require the citation of 
authorities. The statute of limitations goes only to the remedy. The 
court erred also in holding that six years had run in favor of the de- 
fendant indorser. That the indorsement creates a new contract is also 
well settled. 

In Daniel on Negotiable Instruments, § 669 (5th Ed.), it is said: 


‘*The indorsement of a bill or note is not merely a transfer thereof, 
but it is a fresh and substantive contract, embodying all the terms of 
the instrument indorsed in itself. . . . So entirely distinct and 
dependent is the contract of the indorser of a note from that of a 
maker that at common law a separate action against each was indis- 
pensable.’’ 


That the statute of limitations begins to run from the indorsement, 
where, as in this case, the indorsement is made after delivery, and not 
as a part of the original transaction, follows as a consequence of the 
above statement. Whistler v. Bragg, 31 Mo. 124; Cooper v. Dedrick, 
22 Barb. (N. Y.) 516. 

In Wood on Limitations, vol. 1, § 134, it is said: 


‘‘!The indorsement of a bill, after it is dishonored, creates a new 
contract as. to the indorser and indorsee. Thus, if A is the holder of 
a dishonored bill, and three years afterwards he indorsed it to B, while 
the indorser must sue the acceptor within six years from the time 
when the bill matured, yet he has six years from the date of the in- 
dorsement in which to sue A. .. . The statute only begins to run 
from the date of indorsement because that is the time when the right 
of action accrues against the indorser.’’ 


The complaint is in the usual form in an action on a promissory 
note, and is good as against a general demurrer. 
For the reasons above stated, the judgment is reversed. 
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PRESIDENT OF CORPORATION SIGNING 
CHECK PERSONALLY LIABLE 


Werner v. Emerson Hotel & Restaurant Co., Inc., New York Supreme 
Court, Appellate Term. 192 N. Y. Supp. 273. 


The president of a corporation signed a check in this manner: 

“*T. Blumenkrantz, Pres.’ The name of the corporation appeared 

at the left-hand margin of the check. It was held that the presi- 

dent was personally liable on the check. The word ‘‘Pres.’’ is re- 
garded as merely descriptive and not as limiting the liability of 
the signer. 

Appeal from Municipal Court, Borough of Manhattan, Eighth Dis- 
trict. 

Action by Alexander Werner against the Emerson Hotel & Restau- 
rant Company, Inc., and others. From a judgment in favor of plain- 
tiff, after a trial before the court without a jury, defendant Ignatz 
Blumenkrantz appeals. Modified and affirmed. 

Argued January term, 1922, before BIJUR, LYDON and 
McCOOK, JJ. 

Samuel I. Goldberg, of New York City, for appellant. 

Jacob Klein, of New York City, for respondent. 


MeCOOK, J.—The action is brought upon a check drawn on the 
Bank of Manhattan Company to the order of Morris Reiss for $500, 
and signed ‘‘I. Blumenkrantz, Pres.’’ At the left-hand margin of the 
check appear the words: ‘‘I. Blumenkrantz, Emerson Restaurant & 
Hotel Company, Ine., Arverne, New York.’’ The check was indorsed 
by Reiss and transferred to plaintiff. When presented for payment, 
it was found that payment had been stopped. 

Defendant Blumenkrantz contends upon this appeal that the check 
was the check of the corporation of which he is president, and not 
his personal check. But the law is well settled that where a note or 
check is signed, net in the name of the corporation, but in the name 
of an officer, with an addition of the office he holds, the name of the 
officer is deemed mere descriptio personae, and prima facie the officer 
is, as against a holder in due course of the instrument, liable individ- 
ually. Brooklyn First Nat. Bank v. Wallis, 150 N. Y. 455, 44 N. E. 
1038. In Bank v. Wallis, the note was similar in all respects to the 
check here. having the name of the corporation printed on the left- 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 288. 
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hand margin and the note being signed by the officers, with their titles 
subjoined. 

Plaintiff must be deemed a holder in due course, since Section 98 
of the Negotiable Instruments Law (Consol. Laws, e. 38) provides 
that ‘‘every holder is deemed prima facie to be a holder in due 
course,’’ and no proof to the contrary was offered. Through an error 
in the computation of interest the judgment is too large by $30. It 
must accordingly be reduced from $550 to $520. 

Judgment against the defendant Blumenkrantz modified, by re- 
ducing it to $520, with costs, and, as so modified, affirmed, with $25 
costs to respondent. All concur. 


CONVICTION OF CASHIER, HAVING RECEIVED 
DEPOSITS WHEN BANK INSOLVENT, 
AFFIRMED 


State v. Perry, Supreme Court of Louisiana. 90 So. Rep. 406. 


The cashier of a bank was convicted of having received de 
posits at a time when he knew the bank was insolvent. It was held 
that the fact that the cashier had testified before the grand jury 
and that members of the grand and petit juries were interested in 
the failure of the bank and had lost money thereby, and other cir- 
cumstances urged by the defendant cashier, were not sufficient 
grounds for the granting of a new trial. 


Jonas Perry was convicted of having received deposits in the bank 
of which he was cashier, knowing it to be insolvent, and he appeals. 
Affirmed. 

Thomas W. Robertson, of Shreveport, for appellant. 

A. V. Coco, Atty. Gen. and R. H. Lee, Dist. Atty. of Minden 
(Paul A. Sompayraec, of New Orleans, Barnette & Roberts, of Shreve- 
port, and J. S. Walmsley, of New Orleans, of counsel), for the state. 


PROVOSTY, J.—On indictment of having received deposits in the 
bank of which he was cashier, knowing the bank to be insolvent, the 
defendant was convicted, sentenced to nine to ten years at hard labor, 
and has appealed. 

The first bill of exception is to the overruling of his motion to 
quash based on the grounds following: 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 309. 
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**First. That accused was compelled to testify against himself be- 
fore the grand jury without any warning being given him that he 
might decline to answer incriminating questions. 

*‘Seeond. That the district attorney and also the special counsel 
for the state participated in the deliberations of the grand jury and ad- 
vised them on questions of fact and as to what bills of indictment 
they shonld return against accused. 

‘“‘Third. That the jury venires which served in defendant’s case 
were illegally drawn and constituted, because S. H. Cochran, a mem- 
ber of the jury commission, and whose presence made a quorum of 
said commission, lost more than $18,000 in the said bank failure 
charged to aceused, assisted the prosecution in securing the evidence, 
engaged private counsel for the prosecution and paid them; further, 
that four members of the grand jury which actually found the bills 
were interested in the said bank failure, and that one of them, G. G. 
Allen, was foreman of the grand jury; that a number of other jurors 
drawn, both for the grand and petit jury, lost money in the said bank 
failure and were interested in said prosecution.’’ 


For overruling this motion the learned trial judge assigned the 
following reasons: 


‘‘The defendant being carried before the grand jury was the re- 
sult of his having previously expressed to the district attorney a will- 
ingness and a desire to procure the indictment of others said to be im- 
plicated in wrecking the bank. Accused was assured that the sole pur- 
pose of his appearance was to enable the grand jury to obtain informa- 
tion connecting others with the wrecking of the bank, which informa- 
tion was obtainable only from aceused. The examination of accused 
was for the purpose of trying to indict others and touched his own 
ease incidentally. The intelligence of aceused precludes the idea that 
he required any special warning as to his constitutional privileges to 
decline to answer questions that might tend to incriminate him.’’ 

‘*As to the objection that S. H. Cochran, who was president of the 
bank and active in the prosecution, had abused his membership on the 
jury commission to pack the grand and petit jury against the accused, 
the court will state that, owing to the illness and absence of two jury 
commissioners, Mr. Cochran’s participation was necessary in order to 
constitute a quorum for the drawing of the jury. Knowing the very 
high character of Mr. Cochran and from his testimony the court is 
eonvinced that Mr. -—— made no effort to pack either the grand or the 
petit jury to the prejudice of defendant. 

‘‘The fairness, impartiality and high character of Mr. Cochran was 
attested by defendant’s counsel during the trial of the case by the fact 
that without previous consultation Mr. Cochran was ealled to the wit- 
ness chair on the question of defendant’s previous good character by 
defendant’s counsel.’’ 


Aceused, being desirous of incriminating a certain person whom he 
considered to have been responsible for the bank’s failure, agreed to go 
before the grand jury and otherwise give every assistance to the prose- 
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cution. This he did after his attorney had told him, in the presence 
of the district attorney and several other witnesses, that there was no 
hope for him. This was several days before the meeting of the grand 
jury. When the time came for him to appear before the grand jury, 
a deputy sheriff went to the jail to fetch him. He and a friend of his 
say that he inquired of this officer if he was bound to go, and that the 
officer answered that the grand jury demanded his presence and that 
he was bound to go. The officer does not remember whether there was 
such a conversation or not. We do not see that it would make any 
difference that there was. Nothing shows that the indictment was 
found on the testimony of accused. Indeed, it is not pretended that 
it was. As a matter of fact, the guilt of accused appeared sufficiently 
from the books of the bank taken in connection with the fact that he 
was the cashier of the bank. The indictment of accused was a fore- 
gone conclusion. His appearance before the grand jury was on the 
case against the other parties sought to be indicted, not upon his case. 
And, even if the indictment had been found upon his testimony, it 
would not be possible, under the circumstances, to say that he had 
been compelled to testify against himself, since his testimony was 
entirely voluntary. 

The next ground of the motion to quash has no greater merit. The 
learned trial judge should have excluded all evidence attempted to be 
offered for penetrating the secrecy of the grand jury room to show 
what had there taken place. The evidence, however, such as it is, shows 
that neither the district attorney nor the special counsel was present 
during the deliberations; that the special counsel appeared only as a 
witness duly sworn and only to assist the grand jury in the cases of 
the other parties implicated in the bank failure; and that the advice of 
the district attorney, in so far as bearing on the facts of defendant’s 
ease, was only as to which one of the charges was most clearly made 
out by the evidence and was best to be adopted as the basis of the in- 
dictment. There was no harm in the jury seeking advice from their 
legal adviser on this point. 

The third ground is equally without merit. The evidence shows 
that this particular grand jury was drawn like every other grand jury 
to inquire generally of offenses throughout the parish, and by no 
means specially for inquiry into this bank failure, and that, far from 
any effort having been made to pack the grand jury against accused, 
several persons who would otherwise have been chosen on the venire 
were excluded because they had been depositors in the bank and had 
lost their deposits as the result of the failure of the bank. 

So far as Mr. Cochran’s having served as one of the jury commis- 
sioners in drawing the venire is concerned, the facts are that, owing 
to the inability of two of the commissioners to serve because of illness, 
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he had to serve or else no jury be drawn, and that the drawing was 
done with perfect fairness. 

The second bill of exception was taken to the refusal to grant a 
change of venue. The motion was based on the ground of its being 
impossible to secure a fair and impartial jury in the parish owing to 
the prejudice which the failure of the bank had produced against ac- 
eused throughout the parish. 

Rehashing here the testimony taken on the trial of this motion 
would serve no useful purpose. It shows that a fair and impartial 
jury could be obtained; and subsequent events proved the correctness 
of that view, since a fair and impartial jury was obtained for the trial 
of the case without the accused having had to exhaust his peremptory 
challenges. 

The third bill was taken to the refusal to discharge eleven jurors 
who had already been selected, when, in their presence and hearing, a 
tales juror, to the question whether he had formed or expressed an 
opinion as to the guilt or innocence of accused, answered that ‘‘he 
had never heard it disputed that accused was guilty,’’ and, again, 
‘‘that he had never heard any one deny that defendant was guilty.’’ 
Nothing shows that the answers were not made ingenuously; and, even 
if their purpose had been ulterior, this would not have justified the 
setting aside of the panel so far as completed. If criminal trials could 
be nullified or blocked by improper remarks being volunteered in the 
presence and hearing of the jury by witness, bystander, or other per- 
son, a new way of impeding or blocking entirely the administration of 
criminal justice would have been found. Such volunteered remarks, 
which a court of justice can in no way anticipate and prevent, cannot 
be allowed to affect a verdict, especially where the trial judge has rem- 
edied the situation as far as possible by proper instruction to the jury, 
as was done in the present case. Marr’s Crim. Juris. 559. 

The fourth bill was taken to a witness being allowed to testify that 
on the date when the deposit in question was received the bank was in- 
solvent. The objection was that the books of the bank were the best 
evidence. 

The witness was testifying as an expert accountant, giving the re- 
sult of his examination of the books of the bank. This kind of evi- 
dence is an exception to the rules of hearsay and primary evidence. 
State v. Mathis, 106 La. 263, 30 South. 834; Shea v. Sewerage Board, 
124 La. 331, 50 South. 166. 

Bill No. 5 was to the following statement made by the district at- 
torney in the course of his argument: 


‘‘Gentlemen of the jury, I, as district attorney, have given Mr. 
Perry every opportunity to prove his innocence.’’ 
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This was merely argumentation, and therefore harmless. Whether, 
if the accused had not testified in his own behalf, such a remark might 
not have been construed as a comment on the fact of his not having 
availed himself of the opportunity to exculpate himself by his own 
testimony—quaere ? 

Bill No. 6 is to the fact that there was applause by the audience 
at the conclusion of the argument of the assistant counsel for the state, 
which applause the judge suppressed at once, warning the jury at the 
same time not to allow themselves to be influenced by it. 

Such an incident as this has been several times held by this court 
not to vitiate the verdict. State v. Jones, 51 La. Ann. 105, 24 South. 
594; State v. Easley, 118 La. 690, 43 South. 279. 

A motion for a new trial based upon the points hereinabove con- 
sidered was properly overruled. 

Judgment affirmed. 


FEDERAL RESERVE BANK UPHELD IN PAR 
COLLECTION DISPUTE 


American Bank & Trust Company v. Federal Reserve Bank of Atlanta. 
United States District Court, Northern District of Georgia. 
March 11, 1922. 


The Federal Reserve Banks have power to accept for collection 
all checks payable on presentation. The checks must be collected 
at par and if a drawee bank refuses to remit at par, the Federal 
Reserve Bank may adopt any proper instrumentality to make the 
collection. The presentation of two or more checks drawn on one 
bank is not unlawful. A Federal Reserve Bank has no right to 
inelude the name of a non-member bank on the par collection list 
without the bank’s consent. but may include in the list the names 
of towns or cities in which the Federal Reserve Bank will under- 
take to make collections at par. The court finds that the Federal 
Reserve Bank of Atlanta, in the present case, has not, with ulterior 
purpose, allowed checks to accumulate so as to present a large 
number of checks against one bank over its counter at one time, or 
otherwise acted oppressively or illegally. 


For plaintiffs, Alexander W. Smith, Orville A. Park, Smith, Ham- 
mond & Smith, and Theodore H. Smith, of counsel. 

For defendants, Hollins N. Randolph and Robert S. Parker, John 
W. Davis and Montgomery B. Angell, of counsel. 
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BEVERLEY D. EVANS, District Judge—This case was heard by 
me on its merits and, after argument and due consideration, I find as 
follows: 

1. Under Sections 13 and 16 of The Federal Reserve Act, the 
Federal Reserve Banks are empowered to accept any and all checks 
payable on presentation when deposited with them for collection. 

2. Checks thus received must be collected at par. The Federal 
Reserve Banks are not permitted to accept in payment of checks de- 
posited with them for collection an amount less than the full face 
value of the checks. 

3. In the discharge of its duties with respect to the collection of 
checks deposited with them, and with respect to performing the func- 
tions of a Clearing House, the several Federal Reserve Banks are em- 
powered to adopt any reasonable measure designed to accomplish 
these purposes. To that end a Federal Reserve Bank may send checks 
to the drawee bank directly, for remittance through the mails of col- 
lections without cost of exchange. If the drawee bank refuses to remit 
without deduction of the cost of exchange, it is in the power of the 
several Federal Reserve Banks to employ any proper instrumentality 
or agency to collect the checks from the drawee bank, and it may legit- 
imately pay the necessary cost of this service. 

4. The process of the daily collection of checks, in the exercise of 
the clearing house functions, is not rendered unlawful because of the 
fact that of the checks handled two or more of them may be drawn 
on the same bank. 

5. It is a legitimate feature of the clearing house function of a 
Federal Reserve Bank to publish a par clearance list—that is, a list of 
banks on which checks are drawn that will be collected at par by the 
Federal Reserve Banks. But inasmuch as a conclusion may be drawn 
from the appearance of a bank’s name on the par list that it agrees 
to remit at par, or has agreed to enter the par clearance system, I do 
not think such list should include the name of any non-member bank, 
unless such non-member bank consents. I see no objection to including 
in the par clearance list the names of towns or cities, with a repre- 
sentation that the Federal Reserve Bank will undertake to collect at 
par checks drawn on any bank (member or non-member) in such 
town or city. 

6. In the inauguration of its par clearance system, I find that the 
Federal Reserve Bank of the Atlanta District was not inspired by any 
ulterior purpose to coerce or injure any non-member bank which re- 
fused to remit at par. Specifically, I find the charge that the Federal 
Reserve Bank at Atlanta would accumulate checks upon country or 
non-member banks until they reach a large amount, and then cause 
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them to be presented for payment over the counter, so as to compel 
the plaintiffs to maintain so much cash in their vaults as to drive 
them out of business, as an alternative to agreeing to remit at par, is 
not sustained by the evidence. 

7. I find the evidence insufficient to sustain any charge in the bill 
that the Federal Reserve Bank was acting illegally, or exercising any 
right it had so as to oppress or injure the plaintiff banks. With 
regard to the publication of the names of non-member banks on the 
Federal Reserve Bank’s par list, while I do not think the evidence 
justifies a finding that such publication was done to injure or oppress 
plaintiff banks, nevertheless I do not think the names of plaintiff banks. 
or any of them, should be included in the list without their consent. 

The general result of my findings is, that the plaintiffs are entitled 
to the writ of injunction against the inclusion of their names on the 
par list without their consent, but are not entitled to an injunction 
for any other matter complained against the respondents. 

Let an appropriate decree be submitted giving effect to the fore- 
going findings. 

This March 11th, 1922. 


PRELIMINARY INJUNCTION ISSUED AGAINST 
FEDERAL RESERVE BANK IN PAR 
COLLECTION DISPUTE 


Brookings State Bank v. Federal Reserve Bank of San Francisco, 
United States District Court, District of Oregon. 277 Fed. 
Rep. 430. 


Upon the refusal ofthe plaintiff, a state bank in Brookings, 
Oregon, to remit at par for checks sent to it by the Federal Reserve 
Bank of San Francisco, the latter appointed an agent at Brookings 
for. the purpose of presenting such checks over the plaintiff’s 
counter for payment. The agent was subsequently withdrawn and 
checks, drawn on the plaintiff, were sent to the plaintiff indorsed 
‘*For collection only and remittance in full without deduction for 
exchange or collection charges.’’ The plaintiff returned these 
checks unpaid to the Federal Reserve Bank and the latter passed 
them on to its correspondents, advising them, in effect, that the 
plaintiff bank had refused to pay, and had not protested the same, 
and that they must look to the plaintiff for their protection. In a 
proceeding by the plaintiff for an injunction against the Federal 
Reserve Bank it was held that the custom, prevailing in Oregon, 
by which drawee banks remitted at par for checks sent to them 
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direct, or notified prior parties of their dishonor, did not affect the 
plaintiff’s right to charge exchange. It was also held that the 
Federal Reserve Bank was acting within its authority in maintain- 
ing a collection agent at Brookings. It was further held, however, 
that the Federal Reserve Bank was not within its rights in advising 
its clients that they must look to the plaintiff bank for protection 
as to checks drawn on the plaintiff and returned by it unprotested. 
A preliminary injunction, restraining the Federal Reserve Bank in 
this particular, was issued. 


In Equity. Suit by the Brookings State Bank against the Federal 
Reserve Bank of San Francisco. On motion for preliminary injunc- 
tion. Granted. 

T. T. Bennett and B. Swanton, both of Marshfield, Or., for plaintiff. 

Gavin MeNab, of San Francisco, Cal., Wood, Montague & Matthies- 
sen, of Portland, Or., and Albert C. Agnew, of San Francisco, Cal., 
for defendant. 


WOLVERTON, District Judge—This is a suit for an injunction 
to restrain defendant from indulging in certain alleged practices sup- 
posedly injurious to plaintiff’s business. 

The Brookings State Bank is a banking institution organized under 
the laws of the state of Oregon, with a capital stock of $15,000, having 
its principal place of business at Brookings, a small town in the south- 


western part of Curry county, in the state. The Federal Reserve Bank 
is a corporation organized under the laws of the United States, and a 
branch of the Federal Reserve System. The State Bank has corre- 
spondents at Portland, Or., and San Francisco, Cal., where it main- 
tains funds subject to being drawn upon by it by check or draft, to 
meet remittances by exchange. In making remittances, the Brookings 
Bank has heretofore exacted a charge of one-tenth of 1 per cent. rate 
of exchange. 

It is alleged that the defendant has heretofore demanded of plain- 
tiff that it remit at par in all cases where defendant is acting as a col- 
lection agency, and, the plaintiff having refused so to remit at par, 
that defendant has resorted to the supposed expedient of maintaining 
an agent at Brookings for the purpose of presenting and demanding 
the payment of checks and drafts drawn on the bank over the counter 
and shipping the money to the defendant bank, which was done at 
great expense to the defendant bank, but for the purpose of harassing 
and annoying plaintiff and coercing it to subscribe to defendant’s 
policy of remitting at par. 

It appears from the affidavits of persons, filed in the cause on hear- 
ing for preliminary injunction, that on October 1, 1921, the agent was 
withdrawn from Brookings, and the State Bank was notified by defend- 
ant bank that thereafter checks received by the defendant bank for col- 
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lection against the Brookings State Bank would be forwarded to it by 
mail, with request that the check be paid at par and the proceeds re- 
mitted by exchange on Portland or San Francisco. Checks were so 
forwarded, but were returned without payment as requested, upon the 
ground that plaintiff was not called upon to act as agent for the Re- 
serve Bank for the collection of the checks under the terms imposed. 
On the return of the checks, the defendant bank has returned them to 
its correspondents, advising them in effect that the State Bank re- 
fused to pay, and had not protested the same, and that they must look 
to the State Bank for their protection. In sending the checks to the 
Brookings Bank, the defendant bank caused them to be indorsed as 
follows: 


‘*Pay to Brookings State Bank for collection only and remittance 
in full without deduction for exchange or collection charges. Portland 
Branch, Federal Reserve Bank of San Francisco, Frederick Green- 
wood, Manager.*’ 


It can hardly be disputed that the Brookings State Bank has the 
right, if it so desires, to charge a reasonable rate of exchange for its 
remittances. Although there may exist a custom by which banks make 
remittances without the exaction of exchange, it is not universal, for 
the record shows that a number of small banks in Oregon and Wash- 


ington are still charging exchange on remittances. See affidavit of 
Charles F. Adams. The custom does not affect the right of the banks 
to adhere to their practice of charging exchange on remittances. 

A custom prevails, which is practically universal in the state of 
Oregon, whereby checks upon out-of-town banks are received by Port- 
land banks and paid or credited to the account of the person present- 
ing the same to transmit such checks by mail to the drawee bank for 
payment (where there is no other bank in the same town with the 
drawee bank), and it is universally regarded and treated by banks that 
such presentment by mail is a regular, customary and proper method 
of presentment for payment, and refusal of payment is generally 
treated as dishonor. The sending bank, in such cases, customarily and 
regularly notifies the prior parties that the check is dishonored. And 
I might say that it is further averred that it is the prevailing custom 
at the present time in the state of Oregon for checks so presented to be 
paid by the drawee bank without deducting any charge for making 
payment. See affidavits of Charles F. Adams and others. 

Such a custom, as we are persuaded and again assert, does not 
affect the right of the drawee bank to charge an exchange for making 
remittances. Now, the conditions are these: The Federal Reserve 
Banks are inhibited from making any charge for exchange agains: 
other Federal Reserve Banks. Section 13 as amended, Act June 21, 
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1917 (40 Stat. 232, 234; Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§ 9796). 

The opinion of Attorney General Gregory clarifies the clause al- 
luded to, by language following: 


***No such charges shall be made against the Federal Reserve 
Banks’ may be construed not as directed against state banks which are 
not depositors, but merely as specifying a condition upon which checks 
may clear through the Federal Reserve Banks—in effect a prohibition 
against the payment of such charges by the Federal Reserve Banks.’’ 
Vol. 31, Opinions of Attorneys General, 245, 248, 249. 


The act, however, does not: inhibit Federal Reserve Banks from 
expending money in making collections by other methods from banks 
not members of the Federal Reserve System. American Bank & Trust 
Co. v. Federal Reserve Bank (C. C. A.), 269 Fed. 4. 

The defendant, therefore, was acting within its authority in main- 
taining an agent at Brookings, for making collections over the counter 
of plaintiff’s bank and paying the expenses entailed thereby. 

While, under the prevailing custom, the defendant bank could 
rightfully remit checks and drafts drawn against the plaintiff bank 
direct to the latter for collection, and could thereby exact payment of 
them, it could not impose conditions upon which such payment should 
be made; much less could it make the plaintiff bank its agent for caus- 
ing protest to be made for non-payment. The idea of requiring that a 
maker or drawee shall have protested his own paper is so inconsistent 
with the functions of an agent that it ean hardly receive the sanction 
of law. No man can serve two masters, especially himself and another, 
in inconsistent capacities. I am persuaded, therefore, that the defend- 
ant was at fault in two particulars: First, in attempting to impose the 
condition that the plaintiff bank pay without its charge for exchange; 
and second, in attempting to hold the plaintiff bank responsible for not 
having its own paper protested for non-payment. 

The question remains for determination as it respects the motive 
that induced the defendant bank to pursue the course it did in at- 
tempting to make collection from the plaintiff bank. It appears by de- 
fendant’s answer that it expended $1,915.32 in making collections, over 
the counter of plaintiff's bank, of $102,850.33, during the year from 
October 1, 1920, to October 1, 1921. The method employed, consider- 
ing the occasion for it, or rather the lack of reasonable necessity, was, 
to say the least, extraordinary, extravagant and unbusinesslike. 

In view of the fact that the defendant bank demanded payment of 
the Brookings Bank on condition that it remit at par, the refusal so 
to remit was not an act of dishonor as affecting the paper. Nor was 
the defendant authorized to advise its clients that they must look to 
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the plaintiff bank for their protection through failure to protest. The 
defendant has sent out many letters to its clients containing advice of 
the kind. It does not appear that it has wholly desisted from the prac- 
tice, although it has written to some of its clients that: 


‘*The attitude taken by the Brookings State Bank makes it impos- 
sible for us to accept for collection further items drawn upon that 
bank.”’ 


! 

I am persuaded, however, that the action of the defendant bank 
in adopting the methods pursued by it toward the plaintiff bank, and 
in persistently adhering to them, indicates most convincingly that it 
was for the purpose of coercing the latter bank into adopting the pol- 
icy of the Reserve Bank to remit at par. Although the policy may be 
commercially sound, the plaintiff was entitled to pursue its own 
method, without being harassed and annoyed because it persisted in 
so doing. 

A preliminary injunction will issue restraining defendant from 
sending letters to its clients, advising them that they must look to the 
plaintiff bank for their protection through failure to protest such 
paper, as demand for payment of may be made upon it on condition 
that it remits at par. 


FEDERAL RESERVE BANK’S RIGHTS AGAINST 
INSOLVENT MEMBER BANK IN MATTERS 
OF REDISCOUNTS AND COLLECTIONS 


Federal Reserve Bank of Minneapolis v. First National Bank of 
Eureka, S. D., United States District Court, District of South 
Dakota. 277 Fed. Rep. 300. 


Under the Federal Reserve Act, when a member bank redis- 
counts paper with a Federal Reserve Bank, the member thereby 
waives presentment, notice and protest. Upon the maturity of re- 
discounted paper, the member bank is primarily liable, and the 
Federal Reserve Bank can enforce the liability without proving 
that the maker or prior indorsers are insolvent. The fact that the 
member bank becomes insolvent before the maturity of the paper 
does not alter its liability. In case of such insolvency, the Federal 
Reserve Bank is entitled to apply any of the member bank’s credits 
with it in satisfaction of its claim. 

In the exercise of its functions as a clearing house, the plain- 
tiff Federal Reserve Bank received from member banks, checks 
drawn on the defendant member bank and non-members in the 
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same place. All of these checks were forwarded to the defendant. 
The checks on banks other than the defendant were collected and a 
draft for the total of these checks and the checks drawn on the de- 
fendant was forwarded to the plaintiff. This draft was refused 
upon presentation because of the defendant‘s insolvency. It was 
held that the defendant member bank was liable to the Federal 
Reserve Bank on this draft. 


At Law. Action by the Federal Reserve Bank of Minneapolis 
against the First National Bank of Eureka, 8. D., Paul C. Keyes, re- 
ceiver. Findings and judgment for plaintiff. 

A. Ueland, of Minneapolis, Minn., for plaintiff. 

J. N. Johnson, of Canby, Minn., for defendant. 


ELLIOTT, District Judge—I have determined the issues of law 
presented in Re Federal Reserve Bank of Minneapolis v. First Na- 
tional Bank of Eureka, S. L., in favor of the plaintiff. 

I find no material fact controverted in the record. The issues are 
issues of law. The rights of the plaintiff must neeessarily be deter- 
mined in the light of the provisions of the laws of the United States, 
and especially an act of Congress approved December 23, 1913, gen- 
erally referred to as the Federal Reserve Act (38 Stat. 251), together 
with the rules and regulations established thereunder. 

It is the first contention of the defendant with reference to the 19 
promissory notes in the first 19 causes of action of plaintiff’s com- 
plaint that the liability is only a contingent liability, and that neither 
of the notes mentioned in the separate causes of action, with the de- 
fendant’s indorsement thereon, can be made the basis of a claim 
against the receiver until the defendant’s liability thereon has become 
absolute. He further contends that the defendant’s liability does not 
become absolute until it is definitely ascertained that the makers or 
prior indorsers thereon are insolvent, so that the note cannot be col- 
lected from the maker or prior indorser. 

If the purpose and intent of the statutes and rules and regulations 
above referred to are to be recognized, it is the evident intent and 
purpose to protect the bank in its service, and the advancement of funds 
to member banks, and upon the receipt of the notes of the bank and 
collateral notes with the indorsement of the bank. It seems clear that 
the intent and purpose of the act and rules and regulations is to throw 
every protection around the Reserve Bank, and to give it the advan- 
tage of a right to proceed against the bank that indorses the paper. 
Therefore, when the member bank deposits the paper with the Reserve 
Bank, it is intended that there shall be a primary liability. This is 
true because it is provided that in case of rediscounted notes ‘‘upen 
which suit is brought, the bank waives presentment, demand and pro- 
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test.’’ And this is true without the formality of indorsement upon 
the notes, because the Federal Reserve Act provides that the indorse- 
ment of a member bank shall ‘‘be deemed a waiver of demand, no- 
tiee and protest by such bank as to its own indorsement, exclusively.”’ 

What is the result of such an indorsement? What is the purpose 
of this provision? It is to relieve the obligation of the usual condi- 
tions, and, when relieved of these usual conditions, it becomes and is 
an absolute obligation on the part of the bank rediscounting and in- 
dorsing the paper to pay the same upon the date fixed. At maturity 
the Reserve Bank in this case had a right of action against the in- 
dorser without joining the maker. Certainly the fact of the insol- 
vency of the indorser and the appointment of a receiver puts the re- 
ceiver in no other or different or better position than the insolvent 
bank would have been. This plaintiff had a perfect right to make 
proof of this absolute liability of the insolvent bank upon each of the 
notes containing the indorsement of such bank, and upon proof of 
such claim the Reserve Bank thereby acquired a vested interest in the 
trust fund in the hands of the receiver for the benefit of the creditors 
of the insolvent bank. 

There is no contention here on the part of the defendant that, be- 
cause the notes were not due at the date of insolvency or of making 
proof thereon, they were unmatured debts. That unmatured debts are 
provable both in bankruptey and receivership needs no citation of 
authority. 

In this particular matter the instruction to the receiver from the 
Comptroller’s office contained the following: 


‘It is recognized that ordinarily the holder of a negotiable note 
past due may proceed directly against the maker or any one of the 
indorsers, but in the ease of a failed national bank no lien can be ob- 
tained against the assets of the bank by judgment or execution, and 
all collections made must be remitted to the Treasurer of the United 
States for deposit to the order of the Comptroller of the Currency, and 
by him distributed ratably in dividends to the creditors who have 
proved their claims or established them by order of a court of compe- 
tent jurisdiction. Contingent claims are not recognized for proof until 
they become direct.’’ 


But in the view I have herein expressed the plaintiff’s causes of 
action are not ‘‘contingent claims,’’ and the proper practice in proving 
these claims against this insolvent national bank is to first deduct 
credits in favor of the insolvent. The fact that the claims of the 
plaintiff mature after the receiver’s appointment does not affect the 
right of set-off, and in my judgment the set-off should be made as 
hereinafter indicated. I am not unmindful of the opinion in Ex parte 
Howard National Bank, Fed. Cas. No. 6,764, in substance, that the 
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indorsers’ liability is no basis for claim until the maker is insolvent. 
Admitting that that was true under the law as it then stood, it does 
not follow that it is or ean be true under the provisions of the recent 
statute and the rules and regulations made pursuant thereto. 

As to the causes of action upon the draft by the plaintiff, I gather 
from the record that just prior to the appointment of a receiver for 
the defendant the plaintiff received divers checks from its members, 
some of them drawn on the defendant and others drawn on other 
banks in the town of Eureka, S. D., in which defendant did business, 
amounting in the aggregate to $8,277.30. These checks were received 
by plaintiff Reserve Bank from its member banks, as a clearing house 
under the provisions of the said Federal Reserve Act and the regula- 
tions thereunder. Immediately upon receiving these checks the plain- 
tiff gave credit to the banks from whom they were received. The checks 
were at once forwarded to defendant—those upon defendant for pay- 
ment and remittance, and those on the other banks for collection and 
remittance. The defendant bank thereupon collected the checks upon 
the other banks, received the money, and the assets of the defendant 
bank were enhanced thereby, and as to the checks drawn upon the de- 
fendant it became simply a matter of bookkeeping, and they were 
charged to the accounts of the respective parties and a draft for the 
amount above stated forwarded to the plaintiff covering the total of 
said checks. As I understand defendant’s contention, it is that plain- 
tiff is not entitled to have defendant’s deposit account and its credit 
for canceled stock applied upon this draft, the same as on the redis- 
counts and the $100 check. The law, rules and regulations cited by 
both counsel for plaintiff and defendant recognize the purpose and in- 
tent that the plaintiff should perform this service. The intent and pur- 
pose to protect the plaintiff is evident. Plaintiff very properly invokes 
the provisions of the law and the rules and regulations applying to 
clearing house functions. What is the situation with reference to the 
plaintiff and this large number of checks received from its member 
banks and forwarded in due course of the performance of its duties 
for clearance? These checks that were forwarded to the defendant 
bank which were drawn upon other banks, which constituted the major 
portion of this entire sum, were delivered to the banks upon which 
they were drawn, and by those banks charged to the accounts of the 
persons against whose accounts they were drawn, and have been can- 
celed and delivered to the persons drawing them, the money paid by 
those banks to the defendant, and, I repeat, thus augmenting the as- 
sets of the defendant, the checks of the defendant bank being paid and 
canceled. ° 

Having in mind this situation, I am not unmindful of the ¢onten- 
tion of counsel for defendant that the plaintiff had the right under 
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the rules to charge the checks back to its members. This is true, but 
it cannot reasonably be said, in the light of the service to be rendered, 
which necessarily resulted in the checks going out of the possession 
of the Reserve Bank, going to the bank thereafter insolvent, and by 
it presented to the banks upon which they were drawn, surrendered, 
and canceled, that this right to charge the checks back is the only 
right of the Reserve Bank. It is self-evident that the right to charge 
a cheek back to its member bank is dependent upon its power to re- 
turn the check to the member bank so that the member bank may in 
turn charge it back to the prior indorser, and that indorser back to 
the other, and so on until it reaches the maker. The clearing house 
rules respecting charging back these checks must be construed in har- 
mony with the law merchant, so that, if the check is not paid, taken 
up, and returned to the member bank, at the time of its return it may 
be charged back; otherwise it cannot. Any other interpretation would 
put the loss upon the member bank that forwarded it to the Reserve 
Bank for clearing, or upon the Federal Reserve Bank, which has no 
interest in the check except in the performance of its duties as a 
clearing house. And, clearly, the same should be a claim in behalf 
of the Reserve Bank holding funds of the defaulting bank. I think 
this interpretation is justified in the consideration of that portion of 
Section 16 of the act in question, ‘‘and may also require such bank to 
exercise the function of a clearing house for its member banks.’’ 

It must be presumed that Congress never intended that these Fed- 
eral Reserve Banks should be required to become clearing houses 
for their members scattered throughout the different states of the 
Union, with the thought that the clearing house should operate as it 
does in a given city, where messengers are sent and at fixed hours, 
checks are exchanged, and balances paid. They must have under- 
stood that these checks upon banks at great distances, to be cleared 
by the Reserve Banks, would be days in the transmission and the re- 
ceipt of information with reference to them. Having this in mind, 
the Federal Reserve Board provided by rule that— 


‘*Member and clearing member banks will be required by the Fed- 
eral Reserve Board to provide funds to cover at par all checks re- 
ceived from or for the account of Federal Reserve Banks.’’ 


From the time of the promulgation of this rule the credit of a 
member bank with its Federal Reserve Bank was rightfully treated 
by the Reserve Bank as a fund to cover all checks received from or 
for its account by a member bank. Indeed, if this Reserve Bank, as 
a clearing house, was to be made practical, if it were to be made pos- 
sible for the banks to deal with it with any safety, the deposit ac- 
count of this defendant bank must necessarily be treated as a fund to 





262 THE BANKING LAW JOURNAL 


make good the balances in the clearing against defendant. Any other 
interpretation would impose the duty of clearing these checks with no 
provision for the safety of the banks using it, and no banker would 
be justified in assuming such a risk. That reasonable care imposed 
upon the banker in handling checks and funds of its depositors de- 
mands an interpretation that will remove all question as to the safety 
of the transaction. The situation of the plaintiff and the defendant 
here would have been subject to the foregoing interpretation, even if 
the defendant bank had not, prior to its going into the hands of a re- 
ceiver, forwarded its drafts upon the Minneapolis bank to the plaintiff 
to cover the entire amount of these collections. And if, upon receipt 
of these checks, the defendant had simply collected the checks and 
appropriated the proceeds without making remittance to the plaintiff, 
the liability of defendant would have been the same. The defendant 
having forwarded this draft to plaintiff, the same having been pre- 
sented to the Minneapolis bank by plaintiff and dishonored, it at once 
became a primary obligation of the defendant and indebtedness of 
the defendant to the plaintiff, which constitutes a just and valid claim 
against the receiver. 

The foregoing disposes of the last cause of action with reference to 
the $100 cashier’s check. 

I find in the record a stipulation by counsel for both plaintiff and 
defendant, in substance, that the seventh cause of action stated in 
the complaint has since argument and submission of the case been 
paid and is eliminated from the controversy, and therefore is not to 
be further considered in this action. 

I am of the opinion that the judgment in this case should determine 
the amount of defendant’s liability to plaintiff on August 13, 1920, 
on each of the separate causes of action, to the end that dividends 
on a rediscount may stop after it shall have been paid. To do this, 
it will be necessary, first, to credit on the 21 causes of action the 
$25,618.66 which it is conceded is to defendant’s credit on its deposit 
account and for its canceled stock. There is no question but that 
plaintiff had and has the right to apply the credit as it chooses, but, 
construing the provisions of the collateral agreement in evidence, 
there having been no application in behalf of the defendant, it is my 
opinion that the same should be applied to the 21 causes of action 
(excluding the seventh cause of action) pro rata. Findings and judg- 
ment should be prepared and forwarded accordingly. 

Under this determination the receiver and the Comptroller of the 
Currency should allow the plaintiff dividends on its claim as it stood 
at the date of the failure of the bank. Since execution cannot issue 
against the assets of the bank in the custody of the receiver, the judg- 
ment drawn in favor of the plaintiff should contain an order to the 





THE BANKING LAW JOURNAL 263 


receiver that he certify the amount found owing on the claims as of 
the date of insolvency to the Comptroller, to be paid in due course 
of administration. This modification of the judgment should be in 
terms, and it is intended that the plaintiff shall be paid on a parity 
with other allowed creditors. 

In drawing findings and judgment, allow defendant proper excep- 


tions. 4 


CHECK DEFINED—COUNTY IN WHICH ACTION 
MAY BE BROUGHT 


Metropolitan Loan Company v. Reeves, Court of Civil Appeals of 
Texas. 236 S. W. Rep. 762° 


J 


A check is an unconditional order on a bank or banker to pay a 
specified sum of money to the person named, or order, or to bearer, 
on demand, and such checks are negotiable paper and payable at 
the banking house of the banker within banking hours. 

Under the law of Texas, an action on a check may be brought 
in the county where the drawee bank is located. 


Appeal from Bexar County Court; John H. Clark, Judge. 

Action by the Metropolitan Loan Company against J. F. Reeves 
and another. From judgment for defendants, plaintiff appeals. Re- 
versed and remanded. 

Dilworth & Marshall, of San Antonio, for appellant. 

Terrell, Davis, Huff & MeMillan, of San Antonio, for appellees. 


FLY, C. J.—This is an action based on a check for $600, drawn 
by J. F. Reeves in favor of Sam Magness on the City National Bank 
of San Antonio, indorsed by Sam Magness, instituted by appellant 
against Reeves and Magness. Reeves lives in Harris county, and his 
plea of privilege to be sued in that county was sustained by the triab 
court, and from that order this appeal is prosecuted. 

The only question in the case is: Did the check drawn by Reeves in 
favor of a resident of Bexar county, on a bank in that county, con- 
stitute a contract on the part of Reeves to perform an obligation in 
Bexar county? If this question be answered in the affirmative, the 
judgment was erroneous, and should be reversed; if in the negative, 
the venue was properly changed to Harris county, and the judgment 
should be affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 213. 
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If Reeves drew the check in favor of Magness, he became liable to 
‘the latter for the amount named in the check, and when Magness in- 
‘dorsed the check to appellant he and Reeves became liable for the pay- 
ment of the amount indicated in the check. What were the terms of 
the contract as expressed by the check? It was a representation to 
Magness that Reeves had the sum named in the check deposited in the 
City National Bank subject to his order, and that the check would be 
honored by the bank and paid to the order of Magness. <A check is an 
uncondition order on a bank or banker to pay a specified sum of 
money to the person named, or order, or to bearer on demand. The 
presumption is that it is drawn against a deposit. Morse, Banks & 
Banking, § 373. Such checks are negotiable paper. The check is pay- 
able at the banking house of the banker, within banking hours. 

It is provided .ingSubdivision 5 of Article 1830, Vernon’s Sayles’ 
Statutes, that when a written contract is to be performed in a particu- 
lar county, the defendant may be sued in that county, no matter in 
what county he may reside, and it has been often held that it is not 
necessary that the contract shall in express words require performance 
in a particular county. Lammers v. Floyd, 11 Tex. Civ. App. 473, 33 
S. W. 150; Seley v. Williams, 20 Tex. Civ. App. 405, 50 S. W. 399; 
Darragh vy. O’Connor, 69 S. W. 644; Yett v. Green, 39 Tex. Civ. App. 
184, 86 S. W. 787; Bell County Brick Co. v. Cox, 33 Tex. Civ. App. 
292, 76 S. W. 607; Gaddy v. Smith, 116 8. W. 164. Where such per- 
formance is a necessary implication from the context of the instru- 
ment, it will be held to answer the demands of the statute. 

In connection with a check, if no place of payment is specified, it 
is presumed to be where the drawee resides. Daniel, Neg. Instr. § 90. 
A bank usually has a fixed location, and under the allegations in this 
ease and the terms of the check it must have been contemplated that 
the check should be paid at the City National Bank of San Antonio. 
The very name of the bank indicated that it was to be paid in San 
Antonio, and the hypothesis, sought to be indulged in by appellees, 
that the drawee might move to Dallas or some other place, has no 
foundation upon which to stand. It would be remarkable indeed if a 
national bank could pack up and move from San Antonio to Dallas. 
The check was payable in San Antonio and nowhere else, and Reeves 
bound himself to pay it there if it was not honored by the bank. 

Under the act of the Thirty-Sixth Legislature (Section 61, page 
197, General Laws 1919) it is provided that by a check the drawer 
admits the existence of the payee and his then capacity to indorse, 
and binds himself to pay the amount of the check, if dishonored, to 
the holder. The bank was in no wise bound on the check until it had 
accepted or certified it, and the debt was that of the drawer until the 
check was paid. The moment the bank refused to pay the check the 
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primary liability of the drawer asserted itself, and the check evidenced 
a promise on his part to pay the amount of the check in San Antonio, 
through a bank primarily, and, if that was not done, then through 
himself. Cecil v. Fox, 208 S. W. 954; Gambrell v. Tatum, 228 S. W. 
287. . 

The judgment will be reversed, and the cause remanded to be tried 
on its merits in the county court of Bexar county for civil cases. 


TELEGRAM BY DRAWEE BANK SAYING 
“CHECK IS GOOD TODAY” 


San Antonio National Bank v. Conn, Court of Civil Appeals of Texas. 
237 S. W. Rep. 353. 


A depositor in the defendant bank drew a draft for $5,000 on 
the bank and sent it to the plaintiff, to whom the depositor was 
indebted. The plaintiff delivered the draft to the K bank for col- 
lection. The K bank sent this telegram to the drawee: 


‘“We have for collection on you Ward Cattle & Pasture 

Co., draft for five thousand dollars in favor of R. C. Conn. 

Will you pay same?’’ 

In answer to this the drawee wired: 

‘Check of Ward Cattle & Pasture Co. five thousand dol- 
lars is good today.”’ 

Shortly thereafter, a receiver for the depositor was appointed 
and the bank applied the deposit to the depositor’s indebtedness, 
before the draft was presented, payment being refused upon pre- 
sentment. It was held that the defendant’s telegram did not con- 
stitute a promise to pay (certification), making the defendant liable 
to the plaintiff. It was also held that the transaction did not con- 
stitute an assignment of $5,000 of the deposit to the plaintiff. A 
secret intent to assign on the part of the drawer of the check, not 
communicated to the drawee, will not constitute an assignment. 


Suit by R. C. Conn against the San Antonio National Bank and 
others. Judgment for the plaintiff against the named defendant, and 
that defendant appeals. Reversed, and judgment rendered for de- 
fendant. 

Denman, Franklin & MeGown, of San Antonio, for appellant. 


COBBS, J.—R. C. Conn, appellee, sued Ward Cattle & Pasture 
Company and the San Antonio National Bank, in the district court of 
Jasper county, to recover the sum of $5,000 against appellant, repre- 


2 EEE 
NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §§ 67, 214. 
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sented by a draft drawn by the Ward Cattle & Pasture Company on 

the appellant in favor of R. C. Conn or order. It was transferred to 
the Fifty-Seventh district court of Bexar county on a plea of privilege. 
Before the trial, R. C. Conn having died, the cause survived in the 
name of Mrs. S. N. Conn, the sole devisee and independent executrix 
under decedent’s will. In addition to appellant Ward Cattle & Pas- 
ture Company and P. R. Austin, as receiver thereof, were made de- 
fendants. On May 22, 1915, Ward Cattle & Pasture Company ex- 
ecuted and delivered to R. C. Conn its promissory note for the sum of 
$6,671, securing same by a chattel mortgage on 256 head of cattle, 
which, not being paid at its maturity, was extended by agreement until 
the 14th of January, 1916, and that on the latter date it was further 
extended to the 15th day of April, 1916, and in consideration of other 
valuable things and a collateral promissory note of the Hatchells for 
$1,120.70 delivered to Conn, all represented by a written agreement 
was further extended. On the 26th day of April, 1916, Ward Cattle 
& Pasture Company drew its draft as aforesaid for $5,000, payable to 
order of Conn. At that time there was a suit pending in Fort Worth 
against said Ward Cattle & Pasture Company for $115,000, and the 
president of that company, expecting trouble from his creditors, was 
desirous to secure money to put off his little creditors in order tc 


arrange with the larger ones, executed the said draft drawn on ap- 
pellant’s bank, and mailed same to Conn to secure from him a release 
of the mortgage on cattle and cancellation of Ward Cattle & Pasture 
Company’s said note held by Conn. The draft was received by Conn, 
April 29, 1916, and placed in his bank, which bank caused the follow- 
ing wire to be sent: 


‘‘San Antonio National Bank, San Antonio, Texas. We have for 
collection on you Ward Cattle & Pasture Co. draft for five thousand 
dollars in favor of R. C. Conn. Will you pay same? Answer. 

**TSigned] Kirbyville State Bank.’’ 


Appellant sent the following wire: 


‘‘San Antonio, Texas, April 29th. 
‘‘Kirbyville State Bank, Kirbyville, Texas. Check of Ward Cattle 
& Pasture Company five thousand dollars is good today. 
‘*(Signed] San Antonio National Bank.’’ 


Upon the receipt of this wire Conn marked the note paid and sent 
it with an order to the clerk of Matagorda county, as requested in the 
letter inclosing draft, to release the chattel mortgage, and also deliv- 
ered R. E. Ward, the president of the cattle company, the Hatchells’ 
collateral note... . 

The appellant’s defense consisted of a plea of misjoinder of actions, 
general and special exceptions, general and special answer, and denials. 
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It pleaded that prior to the presentation of the draft it had applied all 
the funds on deposit in name of cattle company to an indebtedness due 
it by the cattle company, largely in excess of the deposit, and there 
were then no funds on hand, or any deposit whatsoever, of the cattle 
company out of which any payment could be made of the draft 
when presented; at the time of the application of the funds by the 
bank to the cattle company’s indebtedness to it, the cattle company 
was hopelessly insolvent, and hence it became necessary to make the 
application of the funds to protect appellant, who was acting within 
its legal right; on 29th day of April, 1916, a receiver had been duly 
appointed by the district court of Jackson county, and had taken 
charge of all of the properties of said cattle company, to be adminis- 
tered under the orders and decrees of that court, and thereafter all of 
its properties were legally sold out, the assets administered, and final 
distribution made of all moneys received; that appellee was a party 
thereto, and bound by the orders and decrees of that court; that if 
appellee ever had any right to collect the draft, or was entitled to any 
of the funds in the bank, such right ceased immediately upon the ap- 
pointment of the receiver, and all assets of the cattle company, includ- 
ing any claim it may have had to funds in the San Antonio National 
Bank, were passed to and drawn to the custody of the court in the re- 
ceivership, for the ultimate disposal thereof by the court, subject to 
appellant’s right of application of the funds to the cattle company’s 
indebtedness to it; that the San Antonio National Bank’s right to 
apply the said deposit to the indebtedness of the cattle company in 
pursuance to the intervention filed, setting up the indebtedness and 
showing the credit allowed against said deposit which was applied pro 
tanto by the bank, was in all things recognized by the court in the re- 
ceivership and adjudicated in favor of appellant. 

The court overruled all exceptions and pleas, and thereupon the 
case was tried before a jury, wherein questions were submitted for 
their determination upon special issues submitted by the court. Upon 
their answer to such special issues judgment was rendered by the 
court in favor of appellee against appellant for the sum of $5,000, 
standing in the name of the cattle company on appellant’s books; also 
against appellant for the sum of $6,510.88, with 6 per cent. interest 
per annum from May 14, 1921, and costs of court; further, that she 
take nothing against the cattle company and its receiver, P. R. Austin, 
on the note and chattel mortgage, without prejudice to recover on the 
note and chattel mortgage, in the event it is fully adjudicated appellee 
is not entitled to recover against appellant. All costs were adjudged 
against appellant. The case is briefed by appellant, but no brief has 
been filed by appellee. The transcript contains 90 pages, and the state- 
ment of facts contains 393 pages, while the brief contains some 37 
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assignments, together with the points of law presented therein. There 
are involved in the case but few real and important questions dis- 
cussed by appellant, and in the absence of any brief from appellee we 
will be compelled to look for assistance largely and depend upon the 
statement of the case made in appellant’s brief, which contains also a 
full statement of the facts. 

The first question presented for decision is as to the legal effect of 
the draft drawn by the said R. E. Ward for the cattle company in 
favor of appellee on appellant bank and claimed to be thereby assigned 
and transferred to appellee. While being indebted to Conn in the 
amount represented by the note of the cattle company secured by cat- 
tle, it was also greatly indebted to appellant. After some previous 
negotiations, R. E. Ward, the president of the cattle company, finally 
mailed this draft to Conn because, as he says, he was expecting trouble 
with the creditors. At that very time there was a suit pending against 
it in Fort Worth for $115,000, which he said in case of judgment 
against him would cause trouble with his other creditors, for he was 
desirous to pay off small creditors so that he could handle its finances. 
The effect of such purpose to favor small creditors would thereby 
place it beyond the reach of others, and thereby hinder and delay their 
collection until he could make arrangement with others; clearly a pref- 
erence of one set of creditors over another. The law does not look with 
any favor on such a proceeding, plan, or purpose, which in any event 
is to hinder and delay some of his creditors. Seligson & Co. v. Brown 
& Brown, 61 Tex. p. 180. 

The draft was drawn on the 26th day of April, 1916, and received 
by Conn on the 29th day of April, 1916. It was delivered ‘‘for collec- 
tion’’ to the Kirbyville State Bank, who wired to appellant: 


‘““We have for collection Ward Cattle & Pasture Co. draft for 
$5,000.00 in favor of R. C. Conn. Will you pay same?’’ 

To which, on April 29, 1916, appellant answered : 

' “Check of Ward Cattle & Pasture Company $5,000.00 is good 
today.’’ 

The wire to appellant was notice that the Kirbyville Bank held the 
draft simply for collection, and wanted the appellant to answer if it 
would pay the same, no time being specified, but the presumption is 
that it meant would it be paid upon presentation. The San Antoniv 
National Bank did not answer the question in the affirmative, that it 
would then or thereafter pay it, but simply said it ‘‘is good today,’’ 
from which the Kirbyville Bank should have inferred and understood 
that it meant it must be presented ‘‘today’’ and no other day. It gave 
information upon which a wise bank should have acted. It never came 
back with a further wire, seeking to get appellant bank to hold that 
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fund represented by a draft it held for collection in a remote part of 
the state. Conn knew the cattle company was financially embarrassed, 
if not insolvent, because it took security for the note due him; besides, 
he had made previous extensions thereon. The draft reached San An- 
tonio on Sunday, April 30, 1916, and on Monday appellant wired 
Kirbyville Bank, ‘‘Cannot pay draft,’’ and returned it. Before the 
presentation of the draft for payment, appellant had been advised 
that a receiver had been appointed for the Ward Cattle & Pasture 
Company, and when presented refused the payment of the same, hav- 
ing previously wired the Kirbyville Bank it could not pay. The San 
Antonio National Bank immediately applied the deposit of the Ward 
Cattle & Pasture Company to its own debt. 

Conn, himself, had no correspondence with appellant. He relied on 
no statement, promise, or inducement made to it by appellant that 
should cause him to part with anything. The draft was received by 
Conn in Kirbyville through due course of mail, for the purpose of ex- 
tinguishing a prior existing indebtedness, forwarded to him in a letter 
from Blessing, Tex., of April 26, 1916, requesting him to ‘‘mark the 
note paid and send same with release to the clerks of the counties in 
which you have filed the mortgages.’’ 

There is nothing to show by any testimony, oral or otherwise, that 
it was the intention, otherwise than is shown on the face of the plain 
language usual in ordinary drafts, on the part of any one, that Conn 
received and accepted the draft as an assignment of any fund in the 
bank. The fund there was in no sense a special deposit for him to 
draw against to pay any special class of claims, but was represented 
by deposits placed there from time to time arising from proceeds of 
cattle mortgaged to secure appellant. In 20 minutes after appellant 
wired the message to the Kirbyville Bank, there was nothing to pre- 
vent the cattle company from checking out every cent of the deposit, 
unless it be that the appellant bank exercised its prior right to apply 
any part of that general deposit arising from sale of cattle that were 
mortgaged to its own indebtedness. Neely v. Grayson County National 
Bank, 25 Tex. Civ. App. 513, 61 S. W. 560; Bank v. Millard, 10 Wall. 
155, 19 L. Ed. 897; Christmas v. Russell, 14 Wall. 69; First Nat. 
Bank v. Whitman, 94 U. S. 345, 24 L. Ed. 229; House v. Kountze, 17 
Tex. Civ. App, 402, 43 S. W. 561; Chapman v. White, 6 N. Y. 418, 57 
Am. Dee. 464; Harris County v. Campbell, 68 Tex. 28, 3 S. W. 243, 
2 Am. St. Rep. 467; Beardsley v. Warner, 6 Wend. (N. Y.) 608, 614; 
Traders’ Nat. Bank v. Cresson, 75 Tex. 298, 12 S. W. 819; Foley v. 
Hil, 9 Eng. Reprint, 1005; Brandao v. Barnett, 8 Eng. Reprint, 1620; 
Van Winkle Groce. Co. v. Citizens’ Bank, 89 Tex. 147, 33 S. W. 862; 
Gamer v. Thomson, 35 Tex. Civ. App. 283, 79 S. W. 1083; Templeman 
v. Hutchings, 24 Tex. Civ. App. 1, 57 S. W. 868. These deposits were 
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proceeds of cattle sold which were mortgaged to secure this very debt 
due appellant. 

It may be that in some cases the intention with which a party does 
a particular thing is material and should be considered, but the inten- 
tion with which this fund was sought to be drawn out was to pay off 
certain creditors so as to be in a position to handle larger ones. This 
secret intent cannot be the basis of any lawful contract to assign the 
fund in the bank. If so, it was in no way submitted as an issue in the 
ease to the jury to find out. In fact, the court refused to submit the 
issue as it was correctly presented in the special request of appellant 
covering the point. 

The indebtedness of the Ward Cattle & Pasture Company to the ap- 
pellant was transferred in trust to George W. Brackenridge, trustee, 
on December 30, 1915, to collect and turn proceeds over to appellant. 
Upon all such indebtedness Brackenridge intervened in the receiver- 
ship proceedings. Among notes intervened upon was a note for $18, 
000 and upon which note was allowed a credit of $8,060.07, the amount 
on deposit to the credit of Ward Cattle & Pasture Company at the 
time of the presentation of said draft. 

The decree was rendered closing the receivership of the Ward 
Cattle & Pasture Company, and making final distribution of all its as- 
sets among persons to whom some of the assets were to be distributed, 
including appellant, and the remainder, after paying certain matters 
and claims, was paid over to Brackenridge on his intervention. R. C. 
Conn did not intervene in said receivership proceedings, obviously rely- 
ing upon the supposed legal right to collect that amount from appel- 
lant. 

The claim that the fund in the bank was assigned is based upon 
Ward’s testimony, who stated: 

‘‘That at the time of the issuance of the draft to R. C. Conn and 
in forwarding it to Kirbyville it was his purpose and intention to ap- 
propriate that fund in the San Antonio National Bank in so far as it 
would go to the payment of the draft; that he was selling the cattle at 
the time and was accumulating funds for certain obligations that he 
wanted to take care of, including Mr. Conn, and when he thought he 
had money enough there (referring to the San Antonio National 
Bank), and the ten days’ extension granted by Mr. Conn was about up, 
he sent the check there as he had promised to do; that his purpose 
and intention in executing and sending to R. C. Conn the draft was to 
appropriate the funds in the San Antonio National Bank to the credit 
of the Ward Cattle & Pasture Company to the payment of the Conn 
debt; that he instructed Mr. Sartwell to ascertain his balance in the 
bank, and they discussed between themselves whether or not they had 
money enough in the bank to satisfy the Conn debt and also the obliga- 
tion to Gilbert.’’ 


There is no language contained in the letter that indicates an inten- 
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tion to assign the fund. The oral testimony of Ward, the president 
of the cattle company, shows only his own secret purpose and intent, 
and no agreement made at the time he drew the check and wrote the 
letter inclosing it. In fact it was not known, when Kirbyville Bank 
received it for collection, there were any funds on hand to pay it as 
indicated by the wire. There was no evidence that justified the court 
to submit to the jury the special issue that— 


‘‘In the execution and delivery of the draft drawn by R. E. Ward 
. . . in favor of R. C. Conn. . . was it the intention of said Ward 
and of said Conn that said draft should operate as an assignment pro 
tanto of the money on deposit in the San Antonio National Bank to the 
eredit of the Ward Cattle & Pasture Company?’’ 


This assumes that at the making, execution and delivery of the draft 
Ward and Conn intended that the draft should operate as an assign- 
ment, for these instruments were written at Blessing and forwarded by 
due course of mail to Conn, who was then at Kirbyville. 

The charge should not have been given, but, if given, it was error 
on the part of the court in refusing to give appellant’s charge on the 
same subject to the effect: 


‘“To constitute an equitable assignment of $5,000 of said fund you 
must further find from the evidence that at or before the drawing of 


said draft and the delivery of same it was agreed by the said Ward 
Cattle & Pasture Company and the said R. C. Conn that $5,000 of the 
balance in said bank was assigned to R. C. Conn, and that said draft 
and the delivery thereof was an assignment,’’ etc. 

Without these instructions the jury might well have inferred that 
the drawing of the draft alone was sufficient to show the intention of 
Ward and Conn. Appellee never treated it as an equitable assign- 
ment, nor did his bank do so when he placed it therein for collection 
rather than for a deposit to his account. Said bank was careful to 
wire: ‘‘ Will you pay same? Answer.’”’ It received no answer that the 
San Antonio National Bank would pay same, but ‘‘is good today”’ 
was its answer. 

There was no agreement shown in the remotest degree between 
Ward, the president of the cattle company, and Conn to assign this 
fund, only the secret purpose and intent on the part of Ward, the 
president of the cattle company. Appellant never had notice of any 
such agreement. The drawing of this draft and the letter to Conn, 
coupled with the secret intent of Ward, cannot change the nature and 
character of the transaction and convert this draft or the entire trans- 
action into an assignment of that fund, superior to appellant’s right, 
by attempting thus, by the draft, to place it beyond the reach of cred- 
itors and superior to the right of possession of the receiver. The re- 
ceivership proceedings drew all the assets of whatever kind or charac- 
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ter to the jurisdiction of the court for its ultimate administration and 
disposition through its own receiver. 

We do not think the evidence is sufficient to show any agreement 
that brings the transaction within the rule to create the equitable as- 
signment of the fund. It simply shows a draft not drawn on a special 
fund and special deposit, but against a general deposit, in the bank 
where his indebtedness is twice as much as the funds on hand. Bank 
v. Yardley, 165 U. 8. 644, 17 Sup. Ct. 439, 41 L. Ed. 855; McBride v. 
American Ry. Co., 60 Tex. Civ. App. 226, 127 S. W. 229; Neely v. 
Grayson, 25 Tex. Civ. App. 513, 61 S. W. 560; First National Bank 
v. Texas, ete., Co., 168 S. W. 420; Peters v. Hardin, 168 S. W. 1035; 
Provine v. Bank, 180 S. W. 1108. 

This case might be reversed and remanded for the errors men- 
tioned, but another trial, from our point of view of this case, would 
not change results, as the testimony on the material issues seems un- 
disputed. It is our judgment that the judgment should be reversel 
and judgment here rendered in favor of appellant; and it is so 
ordered. 

The judgment of the trial court is therefore reversed, and judg- 
ment rendered for appellant, and that it go hence and recover all costs. 


CASHIER HAS NO AUTHORITY TO RECEIVE 
PROPERTY IN PAYMENT OF NOTE 


People’s Bank of De Soto v. Presnell, Springfield, Missouri, Court of 
Appeals. 236 S. W. Rep. 401. 


The plaintiff bank brought an action against the defendant on 
a promissory note. The defendant had used the proceeds of the 
note to purchase certain lots and had given a mortgage on the 
lots as security for the note in suit and another note. As a de- 
fense, the defendant claimed that he had turned the lots over to 
the cashier of a bank in payment of the note sued on. It was held 
that the cashier was without authority to take anything except 
money in payment of the note and that the bank was entitled to 
recover. 


Appeal from Cireuit Court, Butler County; Almon Ing, Judge. 

Action by the People’s Bank of De Soto against Charles C. Pres- 
nell and others. Judgment for defendants, and plaintiff appeals. Re- 
versed and remanded. 

Russell, Brown & Joslyn, of Charleston, for appellant. 

Ward & Reeves, of Caruthersville, and J. C. McDowell, of Charles- 
ton, for respondents. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 766. 
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COX, P. J.—Action on a note. Verdict and judgment for defend- 
ants, and plaintiff appealed. 

On December 6, 1909, these defendants, with other parties executed 
the note in suit to plaintiff. At that time Charles C. Presnell bought 
lots 11 and 12 in block 2 of Lansdowne addition to the city of De Soto, 
Mo., for the sum of $2,500. To secure the money to pay for this 
property, this note for $1,000 and another for $1,500 was given to 
plaintiff. These notes were secured by mortgage on the property 
purchased. Default was made in the payment of these notes, and on 
the demand of plaintiff’s cashier the possession of the property cov- 
ered by the mortgage was turned over to plaintiff and the rents were 
collected by it. Defendant Charles C. Presnell testified that, after sur- 
rendering possession of the property to plaintiff, he moved to Charles- 
ton, and afterward went back to De Soto to see what was being done 
with the property, and to get possession or find out what they were 
doing with the rents. He went to the bank and asked the cashier 
what he was doing with the rent they were getting from the property, 
and the cashier told him it was none of his business; that it was their 
property; that they had taken it for the purchase price that he owed 
on it. He replied that it was all right, and walked out of the bank, 
and had done nothing in reference to the property since. The plain- 
tiff continued in possession and collected the rents for some time, and 
finally sold the property for $2,000, and to transfer the title the mort- 
gage was foreclosed, and the property bought in by the purchaser for 
$975. He, however, paid the bank $2,000, which one witness testified 
was the full value of the property. 

The defense in this case was based on the conversation between 
plaintiff’s cashier and Charles C. Presnell at the time he went to the 
bank to learn what was being done with the rents of the property. 
After that the bank sold the property and collected the proceeds. It is 
eontended that the conversation alluded to amounted to an oral con- 
tract on the part of the cashier to take the property for the debt, 
and that the sale of the property afterward by plaintiff was a full 
performance, and that took the agreement out of the statute of frauds 
and made it binding. With this contention we do not agree. We do 
not think the conversation testified to amounted to a contract. The 
cashier simply told Presnell the bank had taken the property for the 
debt, and Presnell answered, ‘‘That is all right.’’ But, be that as it 
may, it is clear that the cashier, without being authorized by action 
of the board of directors of the bank, had no authority to make such 
a contract. The cashier was the agent of the bank, and by reason of 
his position had authority to collect the notes due the bank; but, like 
any other collection agent, he had no authority to receive as payment 
anything but money. Bank v. Brightwell, 148 Mo. 358, 364, 49 S. W. 


- 
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994, 71 Am. St. Rep. 608; Gowling v. American Express Co., 102 Mo. 
App. 366, 76 S. W. 712; Nat. Bank of Commerce v. American Exch. 
Bank, 151 Mo. 320, 329, 52 S. W. 265, 74 Am. St. Rep. 527. 

If this conversation between Presnell and the cashier could be con- 
strued as an agreement between them, it was without consideration. 
The bank already had possession of the property under the mortgage. 
Nothing was paid, no right surrendered and nothing done that could 
bind either Presnell or the bank. Presnell could have paid his notes 
and demanded and enforced a cancellation of them afterward as well 
as before. It is clear that he was not bound, and he could have re- 
deemed at any time before the foreclosure sale took place, and, if he 
was not bound at the time, the bank was not. Did the subsequent 
sale of the property and the foreclosure of the mortgage by the bank 
relate back to this conversation and give it validity as a contract? We 
think not. The bank did nothing in pursuance of that conversation; 
neither did Presnell. The bank proceeded under its rights under the 
mortgage, and did nothing it would not have been authorized to do, 
if the conversation had never occurred. Defendants say the bank treat- 
ed the property as its own, and sold it and collected the price, and 
the sale under the mortgage was solely for the purpose of transferring 
the title to the purchaser. That position condemns itself. If the debt 
was paid, the mortgage could not be legally foreclosed, and a sale 
under it would pass no title as between the bank and Presnell. It is 
only by reason of the fact that the debt was not paid that a fore- 
closure sale would convey title. The fact that the bank found a pur- 
chaser willing to pay the full value of the property before foreclosing 
only shows that it was exercising good business judgment in trying to 
realize all it could from the property. 

The defense of a transfer of the property in payment of the debt 
wholiy failed, and that issue should not have been submitted to the 
jury. The only defense open on the conceded facts is the right of 
defendants to an accounting, in which the bank should be required to 
account for rents received and the proceeds of the property at the 
sale. This defense, however, was not pleaded, and by reason of the 
fact that suit was only brought upon one note we assume that the 
other note was paid out of the proceeds of the property, and for that 
reason no accounting was asked for by the defendants in this case. 

Under the pleadings and the evidence in this case, there was but 
one duty that the jury could have performed in the trial, and that 
was to ascertain and compute the amount of interest which had ac- 
crued and remained unpaid on the note, and the verdict should have 
been for the face of the note and unpaid interest. 

Judgment reversed and cause remanded. 





EFFECT OF INTEREST CHARGES ON 
NEGOTIABILITY 


Negotiability not generally affected by interest clause.—It is often 
important to know whether a particular promissory note, or other 
instrument for the payment of money, is negotiable. Sometimes the 
right of the holder to recover depends thereon. 

For instance, where an indorser is sued, he may claim that the 
instrument was not presented for payment at maturity and that no no- 
tice of dishonor was given to him. If the instrument is negotiable, the 
failure to present and give notice discharges the indorser. If it is 
non-negotiable, the indorser is liable notwithstanding the failure to 
present and give notice. 

Another instance of this kind is where the person sued on the 
instrument claims that he has a defense to it, such as fraud or lack 
of consideration and the holder of the instrument claims to be a holder 
in due course. If the instrument is non-negotiable, the defense is good 
as against any holder. But if it is negotiable, the defense cannot be 
used against a holder in due course, that is one who purchased the 
instrument for value, before maturity and without notice. 

Clauses providing for the payment of interest are frequently made 
the basis of a claim of non-negotiability. The argument usually ad- 
vanced is that the clause for interest renders the instrument uncertain 
as to the amount to be paid, thereby bringing the instrumnt in con- 
flict with the specific provision of the Negotiable Instruments Law to 
the effect that an instrument, to be negotiable, must be ‘‘an uncondi- 
tional promise or order to pay a sum certain in money.’’ Claims of 
this kind are generally denied and the instrument is held to be nego- 
tiable notwithstanding the interest clause. 

The Negotiable Instruments Law specifically provides that the sum 
payable is a sum certain, ‘‘although it is to be paid with interest.’’ 

In the case of Bank v. Brewing Company, 16 App. D. C., 186, it 
was contended that the note there involved was non-negotiable because 
it provided for the payment of interest monthly. The note read: 


$21,850.00 Washington, D. C., June 20, 1898. 
On or before one year the Consumers’ Brewing Co. of 
Rosslyn, Virginia, promise to pay to Chas, Kaestner and Com- 
pany order, at the Riggs National Bank, Washington, D. C., 
or order, at said bank, twenty one thousand eight hundred fifty 
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& no/100 dollars, for value received, with interest at 6 per 
centum per annum. .. . it being agreed by the makers 
that the interest on this note shall be paid monthly, etc. 


It was held that this clause did not affect the note’s negotiability. 


Interest on interest—In Cherry v. Sprague, 187 Mass. 113, 72 
N. E. Rep. 456, a note was held negotiable although it provided that 
unpaid interest should bear interest. The note read as follows: 


$218. Sioux Falls, S. D., April 15, 1895. 
Four months after date for value received I promise to pay 
to the order of U. S. G. Cherry two hundred and eighteen dol- 
lars, with interest at six per cent. per annum, at the Union 
National Bank, Sioux Falls, South Dakcta. 
Unpaid interest shall bear interest at twelve per cent., etc. 


The note sued on in Brown v. Vossen, 112 No. App. 676, 87 S. W. 
Rep. 577, read as follows: 


$500. St. Joseph, Mo., April 9, 1901. 

Three years from date we promise to pay to the order of 
Emma Israel five hundred 00-100 dollars for value received, 
negotiable and payable without defaleation or discount and 
with interest from date at the rate of eight per cent. per an- 
num; and if interest be not paid semi-annually to become as 
principal and bear the same rate of interest. 


This note was held to be negotiable. ‘‘The note,’’ said the court, 
“‘is for a certain sum with compound interest. There is nothing in- 
definite, contingent or uncertain in its terms. It provides that if 
interest was not paid when due, such interest should, thence on, 
itself draw interest. There can be no valid objection to such pro- 
visions in the law merchant. We therefore hold that the note fs nego- 
tiable.’’ 

This note was dated in April, 1901, some four years prior to the 
adoption of the Negotiable Instruments Law in Missouri, but there is 
no reason to believe that the adoption of the statute in Missouri has 
changed the law on this point. 

A similar decision has been made in a Washington decision, Barker 
v. Sartori, 66 Wash. 260, 119 Pac. Rep. 611, where a note for $1,000, 
with 9 per cent. interest per annum from date until paid, was held to 
be negotiable notwithstanding the following clause: 


Interest to be paid semi-annually, and if not paid to bear 
interest after delinquency until paid at the rate of nine per 
cent. per annum. 
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In another case, Fox v. Crane, Cal., 185 Pac. Rep. 415, the note 
sued on was in the following form: 


$5000. San Diego, Cal., May 13, 1913. 

On or before one year after date, for value received, we or 
either of us promise to pay to the order of C. W. McKee at the 
Merchants National Bank of San Diego, the sum of $5,000 
with interest thereon at the rate of 7 per cent. per annum from 
date until paid, payable annually and if not so paid to be com- 
pounded and bear the same rate of interest as the principal 
and should the interest not be paid when due then the whole 
sum of the principal and interest shall become immediately due 
and payable at the option of the holder of this note, ete. 


The court, in holding this instrument to be negotiable, called at- 
tention to the fact that, since the note was payable in one year and 
the interest payable anuually, the interest clause provided in effect 
for a higher rate of interest after maturity, and said: ‘‘The decided 
weight of authority is to the effect that a provision in a note for an 
increased rate of interest after maturity, in case of default, does not 
introduce such uncertainty of amount into the instrument as to impair 
its negotiability.’’ 


Interest after maturity—In some notes the clause complained of 
is one that provides for interest after maturity, in the event that the 
instrument is not paid when due. An instance is found in Towne v. 
Rice, 122 Mass. 67, where the following note was involved: 


$11,520.42. Boston, Mass., July 1, 1873. 

Four months after date we promise to pay to Lewis Rice, 
Receiver, or order, eleven thousand five hundred and twenty 
and 42/100 dollars, for value received, with interest at the rate 
of two per cent. per month after due, etc. 


This note was held negotiable, the court saying: ‘‘The instrument 
sued on is a promise to pay a definite sum of money at a specified 
time, and, as it is payable to order and indorsed by the payee, must 
be considered a negotiable promissory note, unless this character is 
altered by that which follows the promise. An additional rate of 
interest is provided for if the note shall not be met at maturity; but 
as the sum to be paid is still definite and payable absolutely, this 
cannot affect the negotiability.’’ 

A different conclusion was reached in Lamb v. Story, 45 Mich. 488, 
where suit was brought on a note in the following terms: . 


$150.00. Columbus, July 18, 1877. 

On or before two years after date, we promise to pay to 
John A. Lamb or order the sum of one hundred and fifty dol- 
lars value received with ten per cent. interest. . . . If this 
note is paid within one year no interest to be paid. 
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**We are of the opinion,’’ said the court, ‘‘that the instrument sued 
upon cannot be considered a negotiable promissory note. While it is 
made payable on or before two years with ten per cent. interest, and 
is thus far definite and certain, yet the subsequent clause, that if paid 
within one year it shall not draw interest, destroys the element of 
certainty which otherwise would exist. No person until after the ex- 
piration of the first year, could with absolute certainty determine or 
ascertain the amount that would be paid in discharge thereof.’’ 


Interest from date if not paid at maturity—A common interest 
provision is one that gives interest from the date of the instrument, 
in case payment is not made at maturity. 

Parker v. Plymell, 23 Kans. 402, involved such a note. It was there 
held that a note, carrying interest at twelve per cent. after maturity, 
was nevertheless negotiable. The clause read: 


If this note is not paid at maturity, the same shall bear 
twelve per cent, interest from date. 


‘“*Clearly,’’ said the court, ‘‘these words do not destroy the nego- 
tiability of the paper. They do not leave uncertain either the fact. 
the time or the amount of payment. Indeed, up to and including the 
maturity of the notes, they are entirely without force. They become 
operative only after the notes have been dishonored and have ceased 
to be negotiable, and then there is no uncertainty in the manner or 
extent of their operation. They create, as it were, a penalty for non- 
payment at maturity, and a penalty the amount of which is definite, 
certain and fixed.’’ 

And in Hope v. Barker, 112 Mo. 338, the following note was de- 
clared to be a negotiable instrument: 


$194.25. Lee’s Summit, Dee. 14, 1887. 

One year after date I promise to pay to the order of Dell 
Barker, agent, one hundred ninety four and 25/100 dollars, 
without interest thereon if paid at maturity. If not paid at 
maturity to bear ten per cent. interest from date. Value re- 
ceived. Negotiable and payable at the Bank of Belton, Belton, 
Mo. 


In an early Oklahoma decision, Randolph v. Hudson, 12 Okla. 516, 
74 Pac. Rep. 946, a note providing as follows was declared non-nego- 
tiable : 


Thirty days after date I promise to pay to the order of 
J. H. Thomas two hundred and seventy five dollars with inter- 
est at the rate of 12 per cent. from date if not paid at maturity. 
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The court regarded this note as uncertain in amount, saying: ‘‘The 
note provides certainty as to the principal; but as to the question of 
interest, the amount of interest if any, to be collected on the note 
depends upon the payment or non-payment of the note at maturity.’’ 

This case was expressly overruled in the later Oklahoma decision, 
Security Trust & Savings Bank v. Gleichmamn, 50 Okla. 441, 150 Pace. 
Rep. 908. 

The note involved in this case was in the following form: 


$500. Charles City, Iowa, May 1, 1915. 

On or before the first day of November, 1905, I, the sub- 
seriber, of the town of Okarche, County of Canadian, Territory 
of Oklahoma, promise to pay the Hart-Parr Company, or order, 
$500.00, payable at the office of Hart-Parr Company, at Charles 
City, Iowa, for value received, with interest at eight per cent. 
payable annually from November 1, 1905. Interest from date 
if not paid when due. 


Tire court called attention to the conflict among the decisions and 
reached the conclusion that the better rule supported the negotiability 
of the note under consideration. 


Higher rate of interest after maturity—Some instruments provide 
for interest at a certain rate until maturity and at a higher rate, 
either from maturity or from the date of the note, if payment is not 
made at maturity. 

In Citizens Savings Bank v. Landis, 37 Okla. 530, 132 Pac. Rep. 
1101, a note was held to be negotiable notwithstanding a provision for 
a higher rate of interest after maturity. The note read: 


December 1, 1907, after date, for value received, we jointly 
and severally promise to pay McLaughlin Bros., or order, 
$1,200.00 at the Walters National Bank, of Walters, Okla., 
with interest at 6 per cent. per annum, before maturity, and 
thereafter at 10 per cent. per annum until paid, interest pay- 
able annually. 


In Union National Bank v. Mayfield, Okla., 174 Pac. Rep. 1034, 
the following provision was held not to affect the negotiability of the 
note in which it appeared: 


With interest at the rate of 9 per cent. per annum, payable 
semi-annually from date until paid: provided, however, if note 
is paid on or before maturity, interest shall be only 7 per cent. 


This case was decided under the provisions of the Uniform Nego- 
tiable Instruments Law. Referring to some of the provisions of the 
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statute, the court said: ‘‘An examination of these several provisions 
leads us to conclude that there is nothing contained therein, or in the 
present negotiable instruments statute, which in the instant case 
tends to make the amount payable uncertain within the meaning of 
the statute. The provision with respect to interest means nothing 
more nor less than that interest was payable from date until maturity 
at 7 per cent. per annum, but, if not paid when due, it should bear 
interest at 9 per cent. per annum from date.’’ 

In a recent decision of the Supreme Court of South Dakota, Sharpe 
v. Schoenberger, 184 N. W. Rep. 209, a note payable six months after 
date, provided for interest as follows: 


With interest at the rate of 8 per cent. per annum, payable 
semi-annually, until fully paid, but with interest at the rate of 
12 per cent. per annum after maturity, or after default in 
payment of interest; and any interest overdue shall bear inter- 
est at the rate of 12 per cent. per annum. 


This note was given in payment of money lost at a gambling game. 
The plaintiff purchased it from the payee under such circumstances 
as to be a holder in due course. The maker claimed that the clause 
above quoted rendered the note non-negotiable. If this were correct 
then the note would be subject to the defense that it was given for a 
gambling debt. But if the note could be regarded as negotiable, then 
the holder would be entitled to enforce it as a holder in due course. 
It was held that the fact that the note was made payable six months 
after date saved it. ‘‘We are of the opinion,’’ said the court, ‘‘that 
if this note had been made payable two or more years after date this 
provision thereof would have made the same a non-negotiable note by 
reason of the uncertainty of said promise; but the note in question, 
being dated on the 9th day of April, 1920, and maturing and be- 
coming due on the 9th day of October, 1920, just six months, or one 
half of one year, there could be no uncertainty occasioned by the 
failure to pay interest semi-annually, as the provision in relation to 
the payment of interest at the rate of 12 per cent. per annum under 
the terms of this note could, under no possible circumstances, become 
effective prior to the maturity of the note. The effect of this pro- 
vision is that interest is payable at the rate of 8 per cent. per annum 
before due and 12 per cent. after due.”’ 

In a Kansas decision, Clark v. Skeen, 61 Kans. 526, 60 Pac. Rep. 
$27, the note under consideration was one for $3,000, payable five 
years after date and it contained this provision: 


With interest thereon at the rate of six per cent. per annum, 
payable semi-annually on the first days of January and July, in 
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each year, according to the tenor and effect of the interest notes 
of even date herewith and hereto attached. Both interest and 
principal payable with New York exchange. This note is to 
draw interest from date at the rate of twelve per cent. per 


annum if either principal or interest remain unpaid ten days 
after date. 


This clause was held not to destroy the negotiable quality of the 
paper. 


Interest clauses in certificates of deposit—The contention is some- 
times made that the negotiability of a certificate of deposit is de- 
stroyed by a provision for interest. In Hatch v. First National Bank, 
94 Me. 348, 47 Atl. Rep. 908, it was argued that a certificate bearing 


interest only after six months was non-negotiable. The certificate 
read : 


The First National Bank, Dexter, Maine. 
January 6, 1897. 

Olive Hodge has deposited in this bank five hundred and 
sixty dollars payable in current funds to the order of herself 
on return of this certificate properly indorsed. 

Interest at 3 per cent. per annum if on deposit six months. 


We quote from the opinion: ‘‘It is contended that this certificate 
is uncertain as to amount, by reason of the interest clause; and there- 
fore is not negotiable. No time of payment is mentioned in the certi- 
ficate. It is accordingly payable on demand. If payment be demanded 
at any time within six months, the amount payable is certain; it is 
the face of the certificate. If payment be not demanded until after 
six months, the amount payable is equally certain; it is the face of the 
certificate and interest to the time of payment. In this respect the 
certificate is like a note payable at a time certain, with interest at a 
specified rate, from the date of the note, or from maturity, if it is not 
paid at maturity. Such notes are held negotiable.’’ 

And in Cate v. Patterson, 25 Mich. 193, this certificate was held 
to be negotiable: 


Fenton, July 18, 1871. 
H. C. Riggs, Esq., has deposited in this bank five hundred 
and fifty dollars, payable to the order of Rufus Cate, with in- 
terest if left three months, on the return of this certificate. 


‘‘The amount of principal,’’ said the court, ‘‘was certain at all 
events, and though, if left for three months, interest was to be added 
from its date; yet there was no time, whether before or after the ex- 
piration of the three months, when, if payment had been demanded, 
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the amount due would not have been absolutely certain,—if before the 
three months, the stated principal only,—if after that time, the in- 
terest to be added to that principal.’’ 

The certificate involved in Kirkwood vy. First National Bank, 419 
Neb. 484, 58 N. W. Rep. 1016, was in the following form: 


First National Bank, 
Hastings, Nebraska, Dee. 4, 1890 28906. 

This certifies that Miss Rose Kirkwood has deposited in this 
bank three thousand dollars. ($3,000), payable to order of self, 
in current funds, on return of this certificate properly indorsed. 
This deposit not subject to check. With interest at six per cent. 
if left six months; no interest after six months. 


In holding it negotiable the court said: ‘‘Every purchaser has 
upon the face of the note evidence of the exact amount to be paid. If 
he takes it within six months, he knows that the amount to be paid, 
if presented within that period, is the face of the certificate without 
interest ; that if presented at the end of six months, or at any subse- 
quent time, the amount is the face of the certificate with interest for 
six months at the rate of six per cent. Nothing could be more certain 
or more absolute.’’ 

The following form of certificate was involved in the ease of White 
. Wadhams, Michigan, 170 N. W. Rep. 60: 


Hiastings City Bank 

Hastings, Mieh., Dee. 18, 1916. 
F. N. Wadhams has deposited in this bank nine hundred 
fifty dollars, $950.00, payable to the order of self upon the re- 
turn of this certificate, properly indorsed, with interest at 2 
per cent. per annum if left six months. Subject to the rules of 
the savings department. No interest for fractional part of one 

month. Interest to cease one year from date unless renewed. 


It was held negotiable, the court saying: ‘‘The certificate of de- 


posit provides for interest at 2 per cent. if left for six months and 
further provides that interest is to cease one year after date, unless 
renewed. We do not think there is anything uncertain about this as 
it ean readily and easily be ascertained, on examination of the certi- 
ficate itself, the amount due thereon at any time.’’ 

In Chandler v. Smith, 147 Ga. 637, 95 S. E. Rep. 223 this certi- 
fieate was held to be negotiable: 


‘*J. C. has deposited in this bank four thousand dollars, 
payable to the order of himself on ......days notice, on the return 
of this certificate properly indorsed, with interest at the rate 
of 6 per cent. per annum if left 12 months. Interest to cease 
December 9th, 1912.’’ 





MANAGEMENT OF DECEDENTS’ ESTATES 


Banks and Trust Companies as Executor, Adminis- 
trator and Trustee Under Will 


By John Edson Brady 


§50. Inheritance Tax Laws 


§50. Inheritance Taxes.—Inheritance taxes, or legacy, succession, 
or transfer taxes, as they are sometimes called, are not a tax on prop- 


erty, but on the privilege of becoming a beneficiary under a will, or 
the privilege of taking under the intestate laws where there is no will. 
Inheritance taxes are justified on the ground that the right to acquire 
property by will or by inheritance is a right created by, or regulated 
by, the state. Every one of the states except Alabama, Florida and 
South Carolina, has a law taxing inheritances. There is no inheritance 
tax law in the District of Columbia. The Federal estate tax applies 
in the District of Columbia, in Alaska and Hawaii as well, and, of 
course, in all of the states. 

State taxation of inheritances is not affected by the constitutional 
rule, requiring equality and uniformity of taxation, because an in- 
heritance tax law is no tax on property, but, as stated, is a tax on the 
right to sueeeed to the ownership of property. For this reason, an 
inheritance tax statute is not uneonstitutional because it exempts 
transfers by will or by the intestate laws below a certain amount in 
value, or discriminates between various classes of heirs, legatees or 
next of kin, or because the rate of taxation is increased according to 
the amount of the inheritance. 

Generally, where the decedent is a resident of the state assessing 
the tax, all of his personal property, wherever located, is taxed. Where 
the decedent is a non-resident, his property within the boundaries of the 
state, is taxed by that state. The laws of the different states vary as 
to what property of a non-resident is considered within their respec- 
tive jurisdictions for the purposes of inheritance taxation. As a gen- 
eral thing, all of the real estate and tangible personal property, lo- 
eated in a state. the owner of which is a non-resident, will be sub- 
jected to an inheritance tax by that state. Most of the states assess 
a tax against the stock of domestie corporations, belonging to non- 
residents. Among the states which do not tax such transfers are Dela- 
ware, Georgia, North Dakota, Rhode Island, Tennessee and Virginia. 
In Maryland stock in a domestie corporation, owned by a non-resident, 
is not taxed, but the stock cannot be transferred until the tax on the 


commissions of the executor or administrator has been paid. 
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The bonds of a domestic corporation, belonging to a non-resident, 
are frequently taxed by the state in which the corporation is organ- 
ized and in many instances, this rule applies whether the bonds are 
registered or unregistered. 

The executor or administrator of a large estate, especially where 
the assets of the estate are located in several states, or the estate owns 
among its assets, stock and bonds in corporations organized under the 
laws of different states, may find that he will be called upon to pay 
inheritance taxes in a number of jurisdictions. It, therefore, is im- 
portant for him to be familiar with the inheritance tax laws of such 
states. A benefit to the estate is derived from acting promptly in the 
payment of inheritance taxes. This is because most of the inheritance 
tax laws provide for a penalty if the tax is not paid within a certain 
specified time after the decedent’s death and some of them allow a 
rebate where the tax is paid within a shorter specified period of time. 


FEDERAL ESTATE TAX 

Gross Estate.—The gross estate of a decedent is intended to em- 
brace all property interests of the decedent, of whatever character. 
(Reg. 37, Art. 12). It ineludes rights of dower and curtesy in a 
decedent’s property, transfers in contemplation of death, property 
owned jointly, property passing under a power of appointment exer- 
cised by the decedent, life insurance received by the executor, and life 
insurance in excess of $40,000 received by other beneficiaries. (Rev. 
Act. 1921, § 402.) 


Net Estate.—The net estate of a resident is computed by deducting 
from the gross estate, all funeral and administration expenses, debts, 
unpaid mortgages (except on property outside of the United States), 
losses during administration and the expense of supporting decedent’s 
dependants during administration. Income taxes on income received 
after the decedent’s death and estate, succession, legacy and inheri- 
tance taxes may not be deducted. 

Where a Federal estate tax has been paid on the transfer of any 
portion of the decedent’s estate within five years prior to his death, 
that particular property is subject to no further Federal tax. Gifts 
to or for the use of the United States, or any political sub-division 
thereof, and gifts for public, religious, charitable, educational, etc., 
purposes, may be deducted. (Rev. Act 1921, § 403.) 


Specific Exemption.—The estate of a resident is entitled to a speci- 
fic exemption of $50,000. A resident is defined as one who, at the time 
of his death, resided in the states, territories of Alaska or Hawaii or 
District of Columbia. All other persons are non-residents. (Rev. Act 
1921, § 403. Reg. 37, Art. 4.) 
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Military Exemption.—The estate tax does not apply to ‘‘the trans- 
fer of the net estate of any decedent who has died or may die from 
injuries received or disease contracted in the line of duty while serving 
in the military or naval forces of the United States in the war against 
the German Government, or to the transfer of the net estate of any 
citizen of the United States who has died or may die from injuries 
received or disease contracted in line of duty while serving in the 
military or naval forces of any country while associated with the 
United States in the prosecution of such war, or prior to the entrance 
therein of the United States, and any tax collected upon such transfer 
shall be refunded to the estate of such decedent.’’ (Rev. Act 1921, 
§ 401.) 


Notice and Return.—Within two months after the decedent’s death, 
or after his qualification, he must give written notice thereof to the 
collector. Within one vear after the decedent’s death, unless an ex- 
tension is granted, the executor must file with the collector his return 
in duplicate, setting forth the gross estate, deductions, net estate, and 
the amount of tax paid or payable. A return must be made in all 
eases where the gross estate exceeds $50,000. In the ease of a non- 
resident, a return must be made if any part of his gross estate is sit- 
uated in the United States. (Rev. Act 1921, § 404.) 


Payment of Tax, Penalty.—The tax is due and payable one year 
after the decedent’s death unless an extension has been granted. If 
not paid within one year and six months after the decedent’s death, 
interest at the rate of 6 per cent. per annum, after the expiration of 
one year after such death, is added. (Rev. Act 1921, § 406.) 


Penalties —One who knowingly makes any false statement in any 
notice or return is liable to a penalty not exceeding $5,000, or im- 
prisonment not exceeding one year, or both. One who fails to file a 
notice or return or fails to exhibit the papers, records, or property of 
the decedent in his possession, upon request of the Commissioner of 
Internal Revenue or any collector or law officer, is liable to a pen- 
alty not exceeding $500. (Act of 1921, § 410.) 


ARIZONA 


Rates of Tax 


$10,900 $10,000 $20,000 
Ciasses of Beneficiaries. above to to All over 
exemption $20,000 $50,000 $50,000 
Class 1. Grandparent, parent, husband, 
wife, child, brother, sister, husband 
or wife of child, or adopted child. 
(See note) 
Class 2. Unele, aunt, nephew, niece 
or lineal descendant ef same 
Class 3. All others 
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Note. Class 1 also includes person to whom decedent, for not less 
than 10 years prior to his death, stood in acknowledged relation of 
parent and legitimate lineal descendant. 


Exemptions. Class 1, $5,000. State institutions and hospitals, not 
conducted for the purpose of profit, are entirely exempt. 


Property taxable. All tangible or intangible property within the 
state, whether belonging to inhabitants or not, including stock in do- 
mestie corporation. Bequests to executor or trustee in lieu of commis- 
sions, exceeding amount of reasonable compensation, are taxable. 

Inventory. An inventory and appraisement of all real and per- 
sonal property must: be filed within one month after appointment, 
unless further time is granted. 


Payment of tax, penalty. The tax accrues on the decedent’s death 
and is due 12 months thereafter. If not paid when due, interest is 
charged at the rate of 8 per cent. per annum. 

Sale of property. Property may be sold where necessary to raise 
money to pay the tax. 

Personal liability. The tax is a lien on the property for five years; 
an executor, administrator or trustee is personally liable for the tax 
until paid. A bank or person surrendering assets of decedent, except 
on five days’ notice to state treasurer, becomes liable for the tax. 

Arizona’s new inheritance tax law. The special session of the 
Fifth State Legislature, which is in session at the present time, has 


adopted a new Inheritance Tax Law. The new law goes into effect 
ninety days after its approval, and will be published in our May issue. 


ARKANSAS 


Rates of Tax 


$5,000 $5,000 $10,000 $30,000 
Beneficiary above to to to 

exemption $10,000 $30,000 $50,000 
Class 1. Father, mother, husband, 
wife, child, brother, sister, wife or 
widow of son, hushand of daughter, 
adopted child, or legitimate lineal 

descendant. (See note) / 2 3 4% 


Class 2. All others / 8 12 16% 


$50,000 $100,000 $500,000 
Beneficiary to to to All over 
$100,000 $500,000 $1,000,000 $1,000,000 
Class 1. Father, mother, husband, 
wife, child, brother, sister, wife or 
widow of son, husband of daughter, 
adopted child, or legitimate lineal 
descendant. (See note) 


Class 2. All others 
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Note. Class 1 also includes person, to whom decedent, for not less 
than 10 years prior to his death, stood in the mutually acknowledged 
relation of parent, provided such relation began at or before the 
child’s fifteenth birthday. 


Exemptions. Widow or minor child, $3,000; all others in class 1, 
$1,000 ; class 2, $500. If estate is large enough to pay tax and leave a 
sum equal to or greater than the exemption, no exemption is allowed. 
Widow’s dower and husband’s eurtesy exempt to $5,000. Corporation, 
ete., engaged in charitable, educational, ete., work not for profit, public 
corporation, or person or corporation as trustee for charitable, ete., 
purpose, entirely exempt. 


Property taxable. Includes stock or bonds of a corporation organ- 
ized under the laws of Arkansas, or owning property therein, owned by 
a non-resident. Bequest to executor or administrator in lieu of com- 
missions, exceeding amount of reasonable compensation, is taxable to 
excess Over exemption. 


Payment of tax, penalty. The tax is due at the decedent’s death. 
No interest is charged if paid within six months; if not paid within 
six months, interest at 6 per cent. per annum is charged; if not paid 
within 12 months, an additional penalty of 10 per cent. per annum 


is charged. 


Sale of property. Property of the estate may be sold to obtain 
funds for payment of the tax. 


Personal liability. A bank or person, surrendering assets without 
reserving sum sufficient to pay the tax and any penalties thereon, be- 
comes liable for twice the amount of the tax and penalties. 


CALIFORNIA 


Rates of Tax 
$25,000 
after #25,000 $50,000 $100,000 $200,000 
Beneficiary deducting to to to to All over 
exemption $50,000 $100,000 $200,000 $500,000 $500,000 
Class 1. Husband, wife, 
lineal ancestor, lineal 
issue, adopted child 
or issue thereof. (See 


Class 2. Brother, sister, 
descendant of either, 
wife or widow of son, 
husband of daughter. 


Class 3. Unele, aunt or 
descendant of either. 


Class 4. All others.... 
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Note. Class 1 also includes any child, to whom decedent, for not 
less than 10 years continuously prior to his death, stood in the mutual- 
ly acknowledged relation of a parent, provided such relationship began 
at or before the child’s fifteenth birthday. 


Exemptions. Widow or minor child, $24,000; all others in class 1, 
$10,000; class 2, $2,000; class 3, $1,000; class 4, $500. Property pass- 
ing to person in class 1, taxed on a similar transfer within five years, 
is exempt. One-half of the community property going to surviving 
wife, on death of husband, is exempt. Corporation, ete., engaged im 
charitable, educational, ete., work not for profit, public corporation, or 
person or corporation as trustee for charitable, ete., purpose, entirely 
exempt, provided corporation, ete., organized in California or property 
limited for use in California. 


Payment of tax, penalty. Tax is due and payable at death of de 
eedent. If paid within 18 months no interest is charged. If paid 
within six months a discount of 5 per cent. is allowed. If not paid 
within 18 months, interest at 10 per cent. per annum from time of 
accrual is charged, except where delay unavoidable, in which case 7 
per cent. from expiration of 18 months is charged. After 18 months 
bond is required. Sums retained for tax must be paid to county treas- 


urer within 30 days. 


Personal liability. Bank or persons surrendering securities must 
give 10 days’ notice to state controller and county treasurer, except on 
controller’s waiver. Penalty, not more than $20,000 and the tax and 
penalty due. 


COLORADO 
Rates of Tax 


$5,000 $10,000 $25,000 
Beneficiary to to to 
$10,000 $25,000 $50,000 
Class 1. Father, mother, 
husband, wife, child, 
adopted child, _legiti- ; D 2% 
mate lineal descendant 


Class 2. Wife of son, 
husband of daughter, 
grandparent, _ brother, ; 4% on 5% on 
sister. (See note)..... am’tree’d am’t ree’d 


Class 3. Unele, aunt, 
niece, nephew or lineal 4% on 5% on 6% on 8% on 
deseendant of same..am't ree’d am’trec’d am’trec’d am’t rec’d 


Class 4. All others 8% on 9% on 10% on 
am’t rec’d am’trec’d am’trec’d am’t rec’d 
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Beneficiary 


Class 1. Father, 
husband, wife, child, 
adopted child, legiti- 
mate lineal deseéndant 


Wife or son, 
husband of daughter, 
grandparent, brother, 
sister. (See note).... 


Class 3. Unele, aunt, 
niece, nephew or lineal 
descendant of same... 


All 


mother, 


Class 2. 


Class 4. others 


COLORADO—(Continued) 


$100,000 
to 
$150,000 


4% on 
am’t ree’d 


7% on 
am’t ree’d 


10% on 
am’t ree’d 


12% on 


am’t ree’d 


$150,000 
to 
$250,000 


me 
veo on 
am’t ree’d 


7% on 
am’t ree’d 


10% on 
am’t ree’d 


econ 
am’t ree’d 


12% 


$250,000 
to 
$500,000 


6% on 
am’t ree’d 


8% on 
am’t ree’d 


12% on 
am’t ree’d 


14% on 
am’t ree’d 


All over 
$500,000 


7% on 


am’t ree’d 


10% on 
am’t ree’d 


14% on 
am’t ree’d 


16% on 
am’t ree’d 


Note. Class 2 also includes person to whom the deceased, for not 
less than 10 years prior to death, stood in the mutually acknowledged 


relation of a parent. 


The Colorado law is peculiar in that the highest rate specified ap- 
plies to the entire inheritance. To illustrate, an inheritance of $150, 
000 by a nephew does not pay 4 per cent. on the first $5,000, 5 per 
cent. on the next $5,000, and so on, but 10 per cent. on all. 


Exemptions. Wife, $20,000; others in class 1, $10,000; class 2, 
$2,000; classes 3 and 4, $500 exempt, but if over that sum there is 
no exemption. Gifts to state, municipality, public library, religious or 
charitable purpose, school or college not for profit, entirely exempt, 


provided donee within state or property limited for use therein. 

acerues at decedent’s death. If 
a discount of 5 per cent. is al- 
interest at the rate of 10 per 


Payment of tax, penalty. The tax 
paid within six months after accrual, 


lowed. If not paid within one year 


cent. per annum from time of accrual is charged. 


CONNECTICUT 
Rates of Tax 


$25,000 

after $25,000 $100,000 
deducting to to 
exemption. $100,000 $200,000 


All over 
$200,000 


Classes of beneficiaries 

Class 1. Parent, grandparent, husband, 
wife, lineal descendant, adopted child 
or tineal descendant thereof, or 
adoptive parent 


Husband or wife of child, step- 
brother or sister (full or half- 
or descendant such brother or 


Class 2. 
child, 
bloc?) 
sister 


Class 3. 
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Exemptions. Class 1, $10,000; class 2, $3,000; class 3, $500. Only 
one exemption is allowed on entire amount passing to each class. Prop- 
erty passing to institution receiving state aid, municipal corporation 
for public purpose, and gifts of pictures for exhibition, ete., are ex- 
empt. Charitable, ete., gifts to foreign corporation exempt if foreign 
state extends similar exemption to Connecticut. 

Computation of tax. Rate is governed by entire amount passing to 
each elass, not by amount passing to each individual. 

Non-residents. Property left by non-residents is taxed at 8 per 
cent. without exemptions, unless verified statement of assets filed within 
six months after filing exemplified copy of will or granting of admin- 
istration, in which case above rates apply and exemptions allowed in 
same proportion as net estate in Connecticut bears to entire net estate. 

Property taxable. Includes stock and registered bonds of Connec- 
ticut corporation owned by non-resident. 

Inventory. Must be filed within two months after qualification. 


Payment of tax. Tax must be paid to State Treasurer within 14 
months after decedent’s death, unless time extended by court of pro- 
bate. If not paid when due interest at 9 per cent. per annum from 


time payable is charged. 


DELAWARE 
Rates of Tax 


$25,000 
after $25,000 $30,000 $100,000 
Classes of Beneficiaries deducting to to to All over 
exemption. $30,000 $100,000 $200,000 $200,000 
Class 1. Parent, grandparent, 
husband, wife, child, hus- 
band or wife of child, adopt- 
ed child or lineal descendant 1% 


Class 2. Brother’ or _ sister 
(whole or half-blood) of de- 
cedent or his parent or grand- 
parent, or lineal descendant 
of such brother or sister.... Te 3% 5 


Class 3. All others 5% 6 6% 7% 8 


Exemptions. Class 1, $3,000; class 2, $1,000; class 3, no exemp- 
tion. Gifts to charitable, educational, ete., institutions, cities or towns 
for public improvements, school districts or library commission are 
exempt. 

Property taxable. Stock in corporations organized under the laws 
of Delaware is not taxed. The Constitution of Delaware specifically 
provides (Art. 9, See. 6) that there shall be no tax in such eases. 


Payment of tax. The register of wills is required to value the es- 
tate within 13 months after the death of the decedent for the purpose 
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of determining the amount of the tax to be collected. There is no pro- 
vision for interest on delayed payments. 


GEORGIA 


Rates of Tax 
$25,000 $25,000 $50,000 $100,000 
Classes of Beneficiaries over to to to All over 
exemption. $50,000 $100,000 $500,000 $500,000 
Class 1. Wife, husband, child, 
adopted child, son-in-law, 
daughter-in-law, lineal de- 
seendant or lineal ancestor. . 1% 13% 2% 
Class 2. Brother or sister 
(whole or half-blood) or 
stepchild 3% 43% 6% 
Class 3. Uncle, aunt, nephew 
or niece 5% 74% 10% 


7% 103% 14% 173% 21% 

Exemptions. Widow, widower, child, son-in-law, daughter-in-law, 
or adopted child, $5,000; other persons in class 1, $2,000. Gifts to per- 
son or corporation, in trust or use solely for educational, literary, sci- 
entific, religious or charitable purposes, or to the state or any county 
or municipal corporation thereof for public purposes, are exempt. 

Inventory. Every executor or administrator must file an inventory 
in the Court of Ordinary having jurisdiction within three months after 
his appointment. The penalty for neglect or refusal is a sum not ex- 
ceeding $1,000. 

Payment of tax, penalty. The tax is due and payable upon the 
death of the decedent. If not paid within 12 months after decedent’s 
death interest at the legal rate, from the date of death, is charged. If 
paid within 12 months no interest is charged. 


Property taxable. All property real and personal and every estate 
and interest therein belonging to inhabitants of Georgia and all real 
estate as well as tangible personal property within Georgia, or any 
interest therein. belonging to persons not inhabitants of Georgia. 
There is no provision for taxing shares of stock in Georgia corpora- 
tions belonging to non-residents. 


Taxation of limited estates. When property subject to tax is trans- 
ferred or limited in trust or otherwise and the rights, interest or estate 
of the transferees or beneficiaries are dependent upon contingencies or 
conditions whereby each may be wholly or in part created, defeated, 
extended or abridged, the tax imposed upon such property is due and 
payable forthwith out of the property transferred. Where an estate 
for life or for years can be divested by the act or omission of the 
legatee or devisee it is taxed as if there were no possibility of such 
divesting. 


(To be continued) 





. « 
Inquiries 
In this department are answered each month inquiries submitted, which are of general 
interest to our subscribers and which pertain to the law of 
banking and negotiabie instruments. 


NOTE PROVIDING FOR INTEREST ON INTEREST 
California. 
Editor, Banking Law Journal: 
Dear Sir—We enclose copy of note we are using. We were in- 
formed that the way our notes read, we could not collect compound 
interest. Assistant Cashier. 


— ae VALLEY FORD, CAL.,.........« ; ‘ 
Le OE after date, for value received, in GOLD COIN of the Government of the 

United Er co Re rowen to pay to the order of 

at its banking house in Valley Ford, aoe 

Dollars, with interest from... _.. aie hiiieiiineii until poid, at the rate rs aia 

per cent per annum, payable... _.__ __._; both principal and interest payable in like Gold ‘Coin ait interest, if 

not paid when due, to be added to the principal, fuame a part thereof, and thereafter bear a like rate of interest therewith. 
In case suit be brought hereon to compel the payment hereof... promise to pay such additional sum as the 

Court shall adjudge reasonable for the fees of plaintiff's attorney in said suit, besides costs of suit. 


cee ame ew emes--a8--- 2-2 2--— 


Seen ccecwcoccererece apne 


Answer—The note provides: ‘‘Interest if not paid when due, to be 
added to the principal, to become a part thereof, and thereafter to 
bear a like rate of interest therewith.’’ 

This is not, strictly speaking, a provision for compound interest. 

Compound interest is interest upon interest, where accrued interest 
is added to the principal sum and the whole treated as a new princi- 
pal for the calculation of the interest for the next period. It is to be 
observed that there are two distinct methods of computing what is 
loosely termed compound interest. 

By the first method periodical rests are made and at each rest the 
principal and accrued interest thereon is combined into a new princi- 
pal which bears interest until the next rest and so on; this method re- 
sults not only in giving interest upon the principal and upon the in- 
terest on the principal, but also in giving interest upon the interest on 
the interest and so on ad infinitum until payment. That is what is 


meant by compound interest when the term is used in the strict sense. 
293 





294 THE BANKING LAW JOURNAL 


By the second method, the acerued interest is not actually combined 
with the principal, but each installment of interest upon the principal 
becomes itself a new principal which bears simple interest; and by 
this method no interest is allowed upon the interest on the interest. 
Although this method is sometimes called compound interest, it 1s, 
more correctly speaking, a middle course between simple and compound 
interest. 22 Cye. 1470. 

The second method is the one employed in the note above. 

The usury law of California approved by the electors and in effect 
December 10, 1918, provides, in part: ‘‘In the computation of interest 
upon any bond, note, or other instrument or agreement, interest shall 
not be compounded, nor shall the interest thereon be construed to bear 
interest unless an agreement to that effect is clearly expressed in writ- 
ing and signed by the party to be charged therewith.’’ 

This provision clearly authorizes a provision in a note, allowing in- 
terest to be computed upon interest, and under it, it would seem that 
the provision for interest contained in the note in question could be 


enforeed. 


NEGOTIABILITY OF NOTE CONTAINING VARIOUS STIPU- 


LATIONS 


Missouri. 
Editor, Banking Law Journal: 

Dear Sir—Is the enclosed note negotiable under the laws of Mis- 
souri? What are the objectionable features, if any? Would you object 
to the clause: 

“On demand, and if no demand is made, then on 19 

Assistant Cashier. 


9? 


__ Mewnroe Crry.Mo. 


ON DEMAND, AND If NO DEMAND IS MADE ,THEN ON___ 
WE PROMISE TO PAY TO THE ORDER OF 











DOLLARS 





FOR VALUE PECEIVED, WITH INTEREST FROM DATE AT THE BATE OF. PER CENT, PER ANNUM, PAYABLE SEMI-AWRUALLY, PRINCIPAL AND INTEREST PAYaSLE aT FARMERS & 
MERCHANTS BANK, MOWROE CITY, MO, OEFAULTING INTEREST TO Ofaw SAME RATE OF INTEREST AS PRINCIPAL, DEMAND FOR PAYMENT, PROTEST a0 HOTICE OF OISHONOR ARE 
HERESY WAIVED BY ALL PARTIES. IF PAYMENT OF THIS MOTE IS NOT MADE AT MATURITY ANO SAME IS PLACED IN HANDS OF AN ATTORNEY FOR COLLECTION, WE AGREE TO PAY TEN PER CEmT 
ADDITIONAL ON THE PRINCIPAL AND INTEREST TO THE HOLOER AS ATTORNEY'S FEES. TIME OF PAYMENT OF THIS NOTE MAY BE EXTENDED WITHOUT MOTICE AND WITHOUT MELEASING 


AMY PARTY LIABLE FOR ITS PAYMENT. 











Answer—The note above reproduced is negotiable under the law 
of Missouri. In the first place, the note provides for the payment of 
interest semi-annually, ‘‘defaulting interest to draw same rate of in- 
terest as principal.’’ A note containing a clause similar to this has 
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been held to be negotiable in the ease of Brown v. Vossen, 112 Mo. 
App. 676, 87 S. W. Rep. 577. 
The note sued on in that ease was in the following form: 


“$500. St. Joseph, Mo., April 9, 1901. 

‘*Three years from date we promise to pay to the order of 
Emma Israel five hundred 00-100 dollars for value received, ne- 
gotiable and payable without defaleation or discount and with 
interest from date at the rate of eight per cent. per annum; 
and if interest be not paid semi-annually to become as principal 
and bear the same rate of interest.’’ 


In holding this note negotiable the court said: ‘‘The plaintiff in- 
sists that the note is not negotiable. The ground of plaintiff’s in- 


sistence is that the note provides for interest compounded semi-annual- 
lv; and that therefore it is not for a certain sum, and not being for a 
certain sum and definite amount, cannot be negotiable. . . . The note 
here is for a certain sum with compound interest. There is nothing 
indefinite, contingent or uncertain in its terms. It provides that if in- 
terest was not paid when due, such interest should, thence on, itself 
draw interest. There can be no valid objection to such provisions in 
the law merchant. We therefore hold that the note is negotiable.’’ 

In this case the question was whether notice of dishonor was neces- 
sary to charge an indorser with liability. It was held that, since the 
note was negotiable, the indorser was discharged by a failure to give 
notice. 

The note was dated 1901, prior to the adoption of the Negotiable 
Instruments Law in Missouri, but there is no reason to believe that the 
law, on the point of negotiability, has been changed by the statute. 

A similar decision has been made in Washington, where a note 
for $1,000, with 9 per cent. interest per annum from date until paid, 
was held to be negotiable notwithstanding the following clause: ‘* Inter- 
est to be paid semi-annually, and if not so paid, to bear interest after 
delinqueney until paid at the rate of nine per cent. per annum.”’ 
Barker v. Sartori, 66 Wash. 260, 119 Pace. Rep. 611. 

This case was decided in 1911, long after the adoption of the Nego- 
tiable Instruments Law in Washington. 

The note in question also provides for the waiver of demand, pro- 
test, and notice, and for the payment of attorneys’ fees, if the note is 
not paid at maturity. The Negotiable Instruments Law specifically 
provides that provisions of this character have no effect upon nego- 
tiability. 

In some states, a provision for the payment of attorneys’ fees is 
held to be invalid and unenforceable. Such a provVision, however, is 
valid in Missouri. Bank of Neelyville v. Lee, Mo., 168 S. W. Rep. 796. 
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The note further provides that time of payment may be extended 
‘without notice. In some states, provisions of this kind have been held 
to destroy the negotiability of the notes in which they are found. But 
‘there are two decisions in Missouri holding that a note is negotiable, 
notwithstanding a provision for the extension of time of payment. 
These two decisions will be found in the November, 1921, issue of the 
Banking Law Journal at page 809. 

I see no objection to the clause that the note is payable ‘‘On de- 
mand, and if no demand is made then on ..’’ Such a clause 
‘means the same as a clause making the note payable on or before a 
-eertain date. And a note payable on or before a certain date is nego- 
itiable. 


‘WHERE DEFENSE AGAINST ORIGINAL NOTE CANNOT BE 
USED AGAINST RENEWAL 


Montana. 
Editor, Banking Law Journal: 

Dear Sir—What are the respective rights of a maker of a promis- 
sory note and a bank under the circumstances of a case, the facts of 
which are as follows: 

A buys a piece of land and as part of the purchase price executes 
a note to B bank for $600. Part of the proceeds of this note are used 
to pay off an indebtedness of the seller of the land to B bank. An 
officer of B bank acted as broker in the deal and not for the bank, 
except that he was interested and acted for the bank to the extent of 
getting the indebtedness of the seller to the bank paid. 

This said $600 note later falls due and it is renewed at the bank 
several times with other advances and indebtedness embodied in the 
renewal note. At the time of one of these renewals the maker A gives 
a real estate mortgage on another piece of land to secure the renewal 
note and at this particular time he expressly states that the indebted- 
mess is all right and that the renewal note represents what he owes 
the bank. The note runs past due and the bank starts action to fore- 
elose the mortgage, and A then for the first time sets up an answer 
alleging that he has a defense to the original $600 note and states his 
defense. The question here is whether or not the maker has the right 
to go back of these various renewals and set up a defense to the orig- 
inal note. Cashier. 


Answer—The inquirer asks whether the maker of a note, after giv- 
ing a renewal note, and when sued on the latter, can set up a defense 
which he claims to have had to the original note. 

The general rule on this subject is expressed in 8 Corpus Juris, 
444: ‘‘As between the original parties and as against transferees, who 
are not bona fide purchasers for value, a renewal note is open to all 
defenses for value, which might have been made against the original 
mote, at least in so far as they relate to consideration, such as want or 
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failure of consideration, fraud, usury, gambling debts, or other illegal- 
ity. This does not apply, however, where a note is taken in payment 
and not in renewal. 

‘*However, where the defense is such that it can be and is cured 
by the renewal, it cannot be urged. Thus, one who gives a note in re- 
newal of another note, with knowledge at the time of a partial failure 
of the consideration for the original note, or of false representations by 
the payee, ete., waives such defense and cannot set it up to defeat or 
reduce a recovery on the renewal note.”’ 

To illustrate, it was held in Stewart v. Simon, 111 Ark. 358, 163 S. 
W. Rep. 1135, that, where the makers of a note for the final payment 
for the construction of a building executed a renewal note, knowing 
that there was a breach of the contract, they were estopped to set up 
such matter as a defense in an action on the renewal note. 


ORDER AUTHORIZING PERSON TO HAVE ACCESS TO SAFE 
DEPOSIT BOX 
Illinois. 
Editor, Banking Law Journal: 
Dear Sir—We have had submitted to us by a renter of a box in our 
deposit vaults the following notice: 


Safe Deposit Co., Safe Deposit Vaults, 


This is notice to you that Mary Doe, whose signature follows next, 
is the sole owner of the contents of Safe Deposit Box No. 10,000 in 

your vaults, which was leased by us under date of December 25, 1921, and you are hereby 
instructed that said person has the right to enter said box and withdraw any part or all of 
the contents therefrom (and this is your authority to permit same), unless and until I shall, 
on the form hereon provided, have cancelled in writing this authority and instruction to you. 

Dated at Chicago, Illinois, January 1, 1922. 

(Signed) JOHN DOE. 

Witness: 

Signed) JOHN BROWN. 


Would we, in your opinion, be justified in accepting the notification 
and permitting both parties named to have free and unobstructed ac- 
cess to the box and its contents? We would further appreciate your 
opinion as to whom the legal title of the contents would vest in, assum- 
ing that the renter predeceased the grantee and the order was not can- 
celled ? Secretary. 


Answer—The inquirer asks as to the effect of a notification, signed 
by the renter of a safe deposit box, directing the safe deposit company 
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to permit a certain other person to have access to the box and as to the 
title to the contents of the box, upon the death of the renter. 

If the box stands in the individual name of John Doe, and not in 
his name as an executor, guardian or other fiduciary, there is no ap- 
parent reason why the bank should not permit the person designated 
in the ordér to have access to the box, unless such procedure would be 
contrary to some established rule of the bank. 

With reference to the title to the contents of the box in the event 
of the death of the renter of the box prior to the death of the grantee, 
all that can be said is that if the renter made an actual gift of the 
contents of the box to the grantee during the renter’s lifetime, they 
would belong to the grantee. Whether or not there is such a gift de- 
pends upon circumstances not recited in the inquiry. It might appear. 
for instance, that the grantee had purchased the contents of the box, 
or, on the other hand, that the renter was merely making the grantee 
his agent. The document signed by the renter would not, in itself, be 
sufficient to establish a valid gift. That document shows on its face 
that the renter intended to retain control of the box and its contents 
during his lifetime. It might be that it is his intention that the 
grantee should own the contents in the event that the renter died 
without revoking the authority granted. Such a gift is not valid. It 
is an attempt to do informally what can be done only by a will. 

In any event, attention should be given to the Illinois Inheritance 
Tax Law (Cahill’s Hl. Rev. Stat., 1921, page 2950), which provides: 
*‘No safe deposit company, trust company, corporation, bank, or other 
institution, person or persons having in possession or under control 
securities, deposits, or other assets, belonging to or standing in the 
name of a decedent who was a resident or non-resident or belonging to 
or standing in the joint names of such a decedent and one or more per- 
sons, including the shares of the capital stock of, or other interests in, 
the safe deposit company, trust company, corporation, bank or other 
institution making the delivery or transfer herein provided, shall de- 
liver or transfer the same to the executors, administrators or legal 
representatives of said decedent, or to the survivor or survivors when 
held in the joint names of one or more persons, or upon their order or 
request, unless notice of the time and place of such intended delivery 
or transfer be served upon the state treasurer and attorney general at 
least ten days prior to said delivery or transfer,’’ ete. 

In a ease of this kind, if conflicting claims of the contents of a 
safe deposit box are made by the executor or administrator of the per- 
son in whose name the box stands and some other person, it would 
seem that the bank should be entitled to interplead the two claimants, 
that is, to require them in an action, to which both are parties, to 
settle the question as to ownership. 
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NOTE AND MORTGAGE SIGNED BY MARK 


Tllinois. 


Editor, Banking Law Journal: 

Dear Sir—A question arises as to a note secured by mortgage, both 
note and mortgage being made by husband and wife. Now the hus- 
band (although he can write) made his mark on both note and mort- 
gage, his name being signed by some other party. Neither paper bears 
the signature of any witnesses. The mortgage has been duly recorded 
and acknowledged before a notary public. 

Would these papers be binding upon the parties executing them 
in this manner? If not, would they be if we had his signature written 
by himself on the note alone? If not, how should they be witnessed 
when he made his mark on each paper? Cashier. 


Answer—The execution of chattel mortgages in Illinois is reg- 
ulated by the following statutory provision: ‘‘Such instruments shall 
be acknowledged before a justice of the peace or the county judge 
where the mortgagor resides or before the clerk or any deputy clerk 
of the municipal court of the City of Chicago, or if the mortgagor is 
not a resident of the state at the time of making the acknowledgment, 
then before any officer authorized by law to take acknowledgments of 
deeds.’’ Smith’s Ill. Rev. Stat., 1921, Chap. 95, § 2. A further pro- 
vision is made for counties having a population of more than 200,000. 

In the absence of statutory provision, it is not necessary that a 
chattel mortgage be executed in the presence of subscribing witnesses. 
There seems to be no such provision in Illinois. 

Ordinarily, where a person is unable to write, his signature by 
mark is sufficient. Ill. Stat., Chap. 131, § 1, provides: ‘‘When the 
written signature of any person is required by law to any official or 
publie writing or bond, required by law, it shall be in the proper 
handwriting of such person, or in case he is unable to write, his 
proper mark.’’ This does not, of course, apply to chattel mortgages, 
but it indicates that the policy in Illinois is not to require a signature 
by mark to be witnessed. 


TIME FOR BRINGING ACTION FOR UNAUTHORIZED 


PAYMENT OF CHECK 
Texas. 
Editor, Banking Law Journal: 

Dear Sir—In the ease of a check, which was ane eight years 
ago, the depositor now claims that the check was drawn by a person 
not authorized to sign for him. 

In ease this check was paid, having been drawn by an unauthorized 
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person, but the depositor made no claim until eight years after the 
account was closed, would the bank be held for the amount in- 
volved ? Cashier. 


Answer—The time within which an action to recover a deposit 
must be brought, under the Texas statutes, is four years after the 
accrual of the action. Sam v. Ludtke, Tex., 203 S. W. Rep. 98. 

It is generally held that the statute does not begin to run against 
a bank, in the case of a general deposit payable on demand, until the 
depositor has demanded payment and the same has been refused. 

It would seem, however, that the closing of the account should be 
regarded as the equivalent of a demand and refusal. We find no 
Texas decision on the point. But it has been held in a Louisiana ease 
that, where a bank paid a deposit of a country depositor to an officer 
of the United States Army, on the order of the general commanding 
the department, the depositor, having acquiesced in the action of the 
bank for nine years, could not afterwards sue for his deposit. Ben- 
nett v. Mechanies, ete., Bank, 34 La. Ann. 150. 


TIME FOR BRINGING ACTION AGAINST BANK FOR LOST 
LIBERTY BOND 
Texas. 
Editor, Banking Law Journal: 

Dear Sir—A customer of a bank leaves a Liberty Bond with 
cashier of bank for safe keeping, the customer paying nothing for this 
service, the bank is burglarized and bond is missing, can the customer 
recover the value of the bond? 

If suit was brought against the bank would the fact that one year 
had passed since the robbery and the suit having been started have 
any dealings with the case? Inquirer. 


Answer—The only actions barred by the elapse of one year under 
the Texas statutes are actions for malicious prosecution, libel, slander 
and breach of promise. The Texas statutes provide that actions for 
detaining personal property of another shall be commenced within twe 
years after the cause of action shall have accrued. Complete Tex. 
Stat. (1920) Art. 5687. 

In the recent case of Kubli v. First National Bank of Pleasant- 
ville, decided by the Supreme Court of Iowa, 187 N. W. Rep. 421, 
published in this issue of the Journal, it was held that a bank is liable 
to its customer in such a case if it appears that the bank has not 
exercised the same care in protecting the bonds that it would exercise 
in caring for its own property of like value in similar circumstances. 





LONDON JOINT CITY AND 
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BANK AND INVESTMENT ITEMS 


STOCK TRANSFER GUIDE AND the laws of many states not al- 


tered. 


are 


SERVICE. There will be many 
readers of this magazine, interested 
in knowing about the Stock Trans- 
fer and Guide Service, published 
by the Corporation Trust Company of 
New York City. 

Executors, administrators and 
others, who have to deal with the ad- 
ministration of the estate of decedents, 
know that the transfer of stock certi- 
ficates which come to their hands, is 
a tedious and complicated transaction. 
This applies also to guardians of the 
estates of infants. 

A fiduciary, with stock certificates 
which he wishes to have transferred, is 
likely to feel that he is being unneces- 
sarily burdened, when he is told what 
papers he must produce in order te 
accomplish the transfer. On the other 
hand, a corporation, or its transfer 
agent, is apt to demand more than is 
actually necessary, in a desire to com- 
ply with the inheritance tax and other 
laws, and to protect itself from all pos- 
sible liability. 

The matter is further complicated 
by the fact that these laws are being 
constantly amended. The inheritance 
tax laws are in a process of develop- 
ment and it is a rare year in which 


. required 


What has long been needed is an up- 
to-date treatise or guide, showing just 
what are the legal requirements for 
transferring corporate stock. This is 
what the Stock Transfer Guide and 
Service does. 

It is published in two leather bound, 
loose-leaf volumes, one complete sec- 
tion being given to the laws of each 
state and _ territory. The Federal 
estate tax is also included. With ref- 
erence to each jurisdiction, it explains 
in detail whether a guardian, executor 
or administrator has authority to sell 
personal property without an order of 
court, and whether, and under what 
circumstances, an executor or adminis- 
trator may distribute personal prop- 
erty without a court order. It gives 
a digest of the inheritance tax laws 
of every state. With the exception of 
Alabama, Florida, and South Carolina, 
every state now has such a law. In- 
cluded in each digest is a chart show- 
ing the exemptions and tax rates for 
each class of beneficiaries, and forms 
required for making the transfer are 
given. In short, it explains every step 
in the process. A feature 
which stands out, of course, is the 





BIG LITTLE PORTO RICO 


Porto Rico as an island isn’t very big, but 
in her industrial and business growth under 
American stimulus has shown wonderful 
progress. 


Since 1900 Porto Rico’s commerce has in- 
creased more than two hundred million 
dollars a year. More than ninety per cent. 
of this business is transacted with the United 
States, of which the island and its citizens 
are a part. 


As the pioneer American banking institu- 
tion in Porto Rico we have given every aid 
to the island’s commercial development 
and we have shared in its growth. 


We would appreciate an opportunity to 
serve you in connection with your Porto 
Rican business. 


American Colonial Bank 


OF PORTO RICO 


SAN JUAN 


Branches: Arecibo, Mayaguez, Caguas 
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A Strong Merger 


— strong, because natural 


HE Seaboard National Bank and the Mercantile National Bank, formerly the 
Mercantile ‘Trust Company, New York, have merged. What each institution 
stands for is well known. Each has something to give the other. 


Particularly in financial cireles the significance of the merger is appreciated 
as assurance that the new Seaboard will continue to be conservative and sound— 
but always progressive and, when it suits the occasion, aggressive. 


With resources now over eighty millions of dollars, we offer complete banking 
and trust service at three important locations, one Uptown and two Downtown. 


Visit or write one of the convenient Seaboard banks and you will find sound 
banking along with a pleasant way of being personally interested in accounts, 


small as wel! as large. 


The Seaboard 


National Bank 


OF THE CITY OF NEW YORK 
with whieh is merged 
Thr Mercantile Trust Company 


Main Office: Broad and Beaver Streets 


MERCANTILE BRANCH 
115 Broadway 


fact that new pages are supplied as 
rapidly as the laws of any jurisdiction 
are amended. 

The Service is authorized by the 
New York Stock Transfer Association 
and the “Uniform Requirements” of 
that association are given. The Cor- 
poration Trust Company, which has 
its principal office at 37 Wall Street, 
New York City, has announced that it 
will submit the Service on approval to 
those who may be interested in it. 


THE WORK OF THE STOCK 
EXCHANGE. The Ronald Press 
Company of New York has published 
The Work of the Stock Exchange, by 
J. Edward Meeker, Economist to the 
New York Stock Exchange. 

This volume describes, for the first 
time, in complete detail and with com- 
petent authority, the operation of the 
Stock Exchange and its place in 
American business. 

J. Edward Meeker, the author, as 
Economist to the New York Stock Ex- 
change, is able to offer a wealth of 
information that has never before 
been available. In a style that is direct 
and understandable, he gives an ac- 
curate and unbiased account of the ac- 
tivities of the Stock Exchange and the 
services it performs for all classes. 

The scope of the book is indicated 
by the headings of its chapters which 
follow: Chap. I, The Evolution of Se- 


UPTOWN BRANCH 
20 East 45th Street 


curities; Chap. II, The Rise of the New 
York Stock Exchange; Chap. III, A 
Typical Investment Transaction; Chap. 
IV, Credit Transactions in Securities; 
Chap. V, The Floor Trader and the 
Specialist; Chap. VI, The Odd-Lot 
Business; Chap. VII, The Bond Mar- 
ket; Chap. VII, The Security Collater- 
al Loan Market; Chap. IX, The Night 
Clearing Branch; Chap. X, The Day 
Clearing Branch; Chap. XI, The Clear- 
ance of Loans; Chap. XII, The Com- 
mission House; Chap. XIII, The Gov- 
ernment of the Stock Exchange; Chap. 
XIV, Organized Markets and Their 
Economic Functions; Chap. XV, The 
Dangers and Benefits of Stock Specu- 
lation; Chap. XVI, The Distribution of 
Securities; Chap. XVII, The Stock Ex- 
change and American Business; Chap. 
XVIII, The Stock Exchange as an In- 
ternational Market. 

The book contains an appendix, bib- 
liography and a complete index, 633 
pages in all. It is bound in the fa- 
miliar blue and gold cloth binding of 
the Ronald business and text books 
Price $5.00. 


BANKING PRINCIPLES AND 
PRACTICE. The Ronald Press Com- 
pany of New York has published a 
five volume work entitled “Banking 
Principles and Practice” which ex- 
plains thoroughly the theory on which 
the present United States banking 
system is based, and how that sys- 








The Transfer of Securities Made Easy 


The transfer of securities by or for fiduciaries has become 
an intricate matter, requiring a knowledge of the statutes 
and decisions of every state. 


THE STOCK TRANSFER. GUIDE 
AND SERVICE 


Authorized by the New York Stock 
Tranfer Association 


Prepared and Maintained by The Corporation 
Trust Company 


gives you all the essential facts about each state—whether or not court 
orders or inheritance tax waivers are required, what forms must be executed 
and where to apply for them, what inheritance and stamp taxes must be 
paid, the uniform rules of practice of the New York Stock Transfer Associa- 
tion, etc. The matter under the various state headings has been revised by 
local attorneys, whose names are given, so that it has the aspect of local 
practice and experience. 

The New York Stock Transfer Association, under whose authority the 
Stock Transfer Guide and Service is issued, is composed of the banks, trust 
companies and corporations doing the largest amount of transfer work in 
the United States, and the rulings and other data contained in the Service 
represent the experience of its members as to the best transfer procedure. 

Every financial institution maintaining a trust or transfer department 
and every attorney dealing with estate matters or passing upon the validity 
of stock transfers, is in need of the complete, always-up-to-date authori- 
tative information given in the Stock Transfer Guide and Service. 


Write Today for Full Particulars 


The Corporation Trust Company 


37 Wall Street, New York City 


Affiliated with 


The Corporation Trust Company System 
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ORLD-WIDE distribu- 
tors of high-grade securi- 
ties: Bonds, Short Term Notes 
and Acceptances. Correspon- 


-dent Offices in more than 50 


leading cities. 


Bankers of this section are 
invited to use National City 
Company service through one 
of our following conveniently 
located correspondent offices. 


New York Philadelphia 
Chicago New Orleans 
Boston San Francisco 


tem is applied to all departments of 
a representative bank. 

The five volumes of this work are 
by R. B. Westerfield, Ph. D., Assistant 
Professor of Political Economy, Yale 
University, and Secretary-Treasurer, 
The American Economic Association. 
Mr. Westerfield is an authority on the 
economic influence of banks and the 
principles of their operation. His first 
volume is concerned with financial 
theory, the elementary principles of 
money, credit and banking. The sec- 
ond volume contains a comprehensive 
description of the existing system, 
giving detailed attention to the Fed- 
eral Reserve System. The operations 
relative to cash, deposits, letters of 
credit, and the work of the _ book- 
keeper and auditor, are covered in 
Volume III, while discounts, loans, 
credit, commercial paper, and invest- 
ments are explained in Volume IV. 
Foreign business is discussed fully in 
Volume V. 

The book presents much valuable in- 
formation to business executives, bank- 
ers, and students of banking, by out- 
lining clearly the powers, facilities 
and limitations of modern banking. 

It is published in five conveniently- 
sized volumes with a total number of 
1600 pages. The binding is blue cloth 
and the price is $12.00. 


THE CHASE NATIONAL BANK of 
New York City, has appointed Joseph 
Cc. Rovensky an assistant cashier. Mr. 


Paying Teller’s 
Department 


A New Book Devoted Ex- 
clusively to the Department 
of the Paying Teller and 
Related Departments 


The Paying Teller will find in 
this book a concise, but thor- 
ough, treatment of his duties 
and responsibilities; a fund of 
information that will be useful 
to him in his work. 


The Author isGlenn G. Munn, 
Lecturer at the American In- 
stitute of Banking, New York 
City, and formerly with the 
Chase National Bank, New 
York City. 


The Book covers every phase 
of the paying teller’s work; it 
contains charts, forms and a 
complete index. Among the 
subjects covered are 
Qualifications of a Good Paying 
Teller 
Alterations and Forgeries 
Principles of Cashing Checks 


The Legal and Illegal Irregulari- 
ties of Checks 


Merits of the Unit Paying-Re- 
ceiving System 


Modern Protective Devices for 
Money and Cages 


Detection of Counterfeit Money 
and Raised Bills 


Science of Counting Money 


137 Pages; Price $1.35 Postpaid 
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TRADE WITH FINLAND 





Kansallis-Osake-Pankki 


(National Joint Stock Bank) 
Head Office, Helsinki 


(Helsingfors ) 


Branches: 124, all over Finland 


This bank is in a position to render direct banking service through 
its branches and agencies in connection with commerce between 


Finland and the United States. 


Paid-up Capital and Reserves, Fmk. 247,000,000 





Every Kind of Banking and Exchange 


Rovensky came to the bank on March 
13 as assistant cashier in charge of 
the Foreign Department. Born in 
Pittsburgh, Pa., he was educated in 
the schools of Jeanette, Pa., where he 
spent his boyhood, and in the Uni- 
versity of Pittsburgh, from which he 
was graduated in 1909. 

In 1917 Mr. Rovensky went to Chi- 
cago as Assistant National Bank Ex- 
aminer under Mr. Sherrill Smith, now 
one of our vice-presidents, in the dis- 
trict which included Chicago, Mil- 
waukee, Indianapolis, and _ Detroit. 
While engaged in this work Mr. Ro- 
vensky was appointed assistant cashier 
of the Corn Exchange National Bank 
of Chicago; his duties were principally 
the management of the Foreign De- 
partment. 

Mr. Rovensky re-entered the field of 
bank examining in 1920, when he came 
to New York City as National Bank 
Examiner, again under Mr. Sherril) 
Smith. For two years he held this 
position, acting as foreign exchange 
expert. Last year he accompanied Mr. 
Smith to Central and South America 
on his trip to examine branches of 
American banks. 


GUARANTY TRUST COMPANY 
STATEMENT. The condensed state- 
ment of the Guaranty Trust Company 
of New York, as of March 10, 1922, 
shows deposits of $479,148,463.76, as 
compared with $470,916,979.07 in its 








Business Transacted 


Telegraphic Address: Kansallispankki 








last statement, December 31. The un- 
divided profits account of $2,400,090.11 
compares with $2,255,398.56 on Decem- 
ber 31. The total resources of the 


ere 


Company are $575,513,679.39. 


THE GIRARD NATIONAL BANK, 
of Philadelphia, in its Economic Re- 
view, dated March 15, writes: 

“Taking the sweep of developments 
of the past month, the aggregate has 
been decidedly and materially con- 
structive. Outstanding in importance, 
because basic in all its bearings, has 
been the great resurrection in thé po- 
sition of the agricultural population 
of the United States. The broad ad- 
vance in prices for farm products 
which began to gather force some 
weeks ago has since rushed forward, 
and while not all the gain has been 
held, as, in the case of cotton last 
year, the rise has put an entirely new 
aspect on the whole situation. Its 2f- 
fects are both psychological and ma- 
terial, the one quite as important as 
the other. 

Our farm population has unexpected- 
ly realized out of what it did last year 
some hundreds of millions of dollars 
more than seemed possible when 1922 
began. The much higher prices for 
wheat, cattle, hogs, corn and other 
products have given far reaching im- 
petus to the business of the country, 
and in much the same ways that the 
sudden, swift and wide advance in 
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cotton last year set 


Branches: Aabenraa, Aarhus, Esbjerg, Graasten, Haderslev, 


Horsens, Kalundborg, Odense, Randers, Rénne, 





in motion a v:u- 
riety of saving and constructive eco- 
nomic forces, not only in this country 
but in Europe. The advanced prices 
for farm products have carried them 
to ready markets, both here and 
abroad. This has released funds 
which had become tied up in loans not 
only against agricultural products, but 
to merchants and others doing busi- 
ness in the farm sections. 


THE MISSISSIPPI VALLEY TRUST 
COMPANY of St. Louis has an- 
nounced the election of William R. 
Cady as Real Estate Officer. 

Mr. Cady has been connected with 
the Trust Company’s Real Estate De- 
partment as Sales Manager since April 
1, 1921. 

His experience in the St. Louis real 
estate field covers twenty-two years of 
service with two prominent St. Louis 
real estate agencies. His business 
career opened in the service of the St. 
Louis Hydraulic Press Brick Com- 
pany, and he is considered an author- 
ity on business and investment realty 
values in the Mound City. 


THE AMERICAN EXCHANGE NA- 
TIONAL BANK, of New York City, 
in its monthly financial review, dated 
April 1, writes: 

“Business continued to push forward 
at a moderaie pace during March, all 
the straws pointing to general im- 
provement. The results were neverthe- 


Sonderborg, Toftlund, Tonder and Viborg. 


Every description of Banking Business transacted. 


less disappointing to those who per- 
haps were misled into taking a too 
sanguine view of the recovery during 
its early stages. As we mentioned 
last month, the current business move- 
ment shows many resemblances to 
that experienced last fall, the most 
striking difference in favor of the 
present activity being that it is more 
general. The imminence of the coal 
strike, the labor troubles in other in- 
dustries, and the continued unsettled 
State of affairs in Europe contributed 
to the interruption of what might have 
developed _into a persistent recovery. 
These threatened obstacles to a sus- 
tained upward movement nevertheless 
failed to have the disturbing effect 
that was to have been expected. Warn- 
ings that a coal strike was a possi- 
bility, if not a practical certainty, en- 
abled coal users to make provision 
against interference with production, 
and the manufacturers of the country 
and the railroads are facing the situ- 
ation with equanimity. Supplies in 
the hands of consumers are estimated 
to be equal to needs for six weeks and 
it is expected that production in the 
soft coal fields will continue at about 
half the normal rate. The strike 
situation is featured by the fact that 
it involves both bituminous and an- 
thracite miners and has something 
more than the passive support of some 
of the railroad unions.” 













